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Selected cases in court 
 

 
 

 
 
 

The following cases have been summarised by Laura Davidson. She is a barrister with a Ph.D in mental health law 
and human rights. She recently joined the newly established public law team at No.5 Chambers (London office). 

(email: lda@no5.com) 
 

Laura represents Trusts, local authorities and patients at mental health tribunal hearings and in judicial review 
applications. In addition to her mental health work she practices in all aspects of health and community care law, 
including Mental Capacity Act matters and medical ethical cases (in which she also acts for the Official Solicitor), 

medical disciplinary matters, and inquests with a medical element. 
 

 
 
In the Matter of S (sub nom C v S) (2008), Court of Protection (Judge Hazel Marshall QC), 25

th
 November 

2008  
Côs parents had each executed an Enduring Power of Attorney (EPA) appointing C and her sister V jointly to 
continue their affairs in the event of their losing capacity. When Sôs health deteriorated, C and Vôs relationship was 
not close. V applied to the Court of Protection to be appointed deputy for S because V wished to register the EPAs, 
whereas C did not. The judge held that the EPAs ought to be registered, and that as C and V could not work jointly 
and there was nothing to suggest that V was either unsuitable or unable to act, she was appointed as deputy for S. 
C appealed against the appointment (supported by S), and sought a variation to the effect that a professional deputy 
should be appointed instead of V, as S had not wanted either C or V to act as sole deputy. However, the judge 
confirmed his earlier order. C appealed (supported by S) on the basis that the judge had erred in law in failing to give 
sufficient weight to their wishes. The Act was intended to enable people to make those decisions which they had the 
capacity to make, and their preferences should not be overruled lightly. V submitted that the judge had carefully 
considered all relevant matters, including Sôs wishes and his decision was objectively reasonable.  
 
Held: 

(1) Rather than having approached the matter as though what was at issue was whether V should be removed, 
the judge at the re-hearing should have considered who the best person to be appointed was. The result 
was that the proceedings became adversarial as between C and V, rather than inquisitorial in order to 
ascertain which course of action was in Sôs best interests. Whether V was a suitable person to act as deputy 
should not have been the focus of the proceedings, but rather the judge should have made a fresh 
assessment in Sôs best interests according to the Act.  

(2) The inference from appointing both daughters jointly was that S wanted relevant decisions to be taken jointly 
rather than by one appointee alone. The judge was wrong to decide that no such inference could be raised 
by the joint appointment. There was a presumption in favour of appointing a third party in such 
circumstances (although that could be displaced). Further, the judge had not given sufficient weight to Sôs 
written wishes, and the appeal would have succeeded for that reason alone. Unless there was some 
potential detrimental effect which outweighed doing so, there was a presumption in favour of implementing 
the wish of an incapacitated person which was neither irrational, impracticable nor irresponsible. 

(3) The issue was not whether V was competent to undertake administrative tasks, but whether she was the 
right person to be given the sole power of taking management decisions for her parents in their best 

mailto:lda@no5.com
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interests. Even a close family member might not be a suitable deputy if they had sided with one part of the 
family in a dispute. The judge had given too little weight to the frustration of an incapacitated person which 
might be engendered where expressed wishes were overruled.  

(4) The judge had erred in his approach to the final balancing exercise. Sôs wishes were neither irrational nor 
impracticable. An independent deputy should be appointed in place of V and steps should also be taken, 
after at least one year, to ascertain whether the arrangements then in force remained in accordance with the 
wishes of S. 

 
Appeal allowed 
 
Counsel 
For the Appellant: Barbara Rich 
For the Respondent: Beverly-Ann Rogers 
For S & S: Thomas Entwistle 
 
Solicitors 
For the Appellant: Harcus Sinclair 
For the Respondent: Halliwells 
For S & S: Boyes Sutton & Perry 
 

 Full judgment 
http://www.davesheppard.co.uk/access/pdf_files/S&S.pdf  
 

 
 
R v Rajesh Kumar Dass, Court of Appeal (Crim Div), 20

th
 May 2009  

 
Summary being prepared 
 

 Full judgment 
http://www.davesheppard.co.uk/access/pdf_files/Dass.pdf 
 

 
 
R (on the application of P) v Secretary of State for Justice, Court of Appeal (Civ Div), 6

th
 July 2009  

 
Summary being prepared 

 
 Full judgment 

http://www.davesheppard.co.uk/access/pdf_files/PvSoS.pdf 
 

 
 
R v Holderness, Court of Appeal (Crim Div), 6

th
 July 2009  

 
Summary being prepared 
 

 Full judgment 
http://www.davesheppard.co.uk/access/pdf_files/Holderness.pdf 
 

 
 
R (on the application of PP) v Secretary of State for Justice, Queen's Bench Division, Administrative Court, 
14th July 2009 
 
Summary being prepared 
 
 

 
 

http://www.davesheppard.co.uk/access/pdf_files/S&S.pdf
http://www.davesheppard.co.uk/access/pdf_files/Dass.pdf
http://www.davesheppard.co.uk/access/pdf_files/PvSoS.pdf
http://www.davesheppard.co.uk/access/pdf_files/Holderness.pdf
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Regina v Erskine; Regina v Williams, Court of Appeal, Criminal Division, 14
th

 July 2009 
Excessive citation of decisions in criminal appeals must cease, Times Law Report, 22

nd
 July 2009  

Firm measures were required immediately to ensure that appeals against conviction and sentence could be heard 
without an excessive citation of earlier, largely factual decisions which did no more than illustrate or restate a 
principle. On an appeal against a conviction for murder which raised the issue of diminished responsibility for the first 
time, the parties should provide the court with a detailed analysis of the relevant facts in order to assist the court in 
deciding whether the statutory test for admitting evidence that was not adduced at trial was met.  
 
The Court of Appeal, Criminal Division, so stated when:  

i. allowing an appeal by Kenneth Erskine against his conviction on January 29, 1988, at the Central Criminal 
Court (Mr Justice Rose and a jury) on seven counts of murder and substituting convictions for manslaughter 
on the ground of diminished responsibility; and  

 
ii. dismissing an appeal by Ryan Williams against his conviction, following his plea of guilty, on December 7, 

1999, at Leicester Crown Court (Mr Justice Goldring) for murder.  
 
The Lord Chief Justice, giving the judgment of the court, said that the appellants were properly convicted of murder 
in unconnected trials many years ago. They now argued that their convictions should be quashed and substituted by 
convictions for manslaughter on the ground of diminished responsibility.  
 
In Erskineôs case there was powerful evidence available at trial which would have supported the defence; in 
Williamsôs case there was none. Neither advanced the defence; indeed Williams pleaded guilty to murder. The 
question for decision was simple: exercising the jurisdiction provided by section 23 of the Criminal Appeal Act 1968, 
as amended by the Criminal Appeal Act 1995, was it necessary or expedient in the interests of justice to receive 
evidence which was not adduced at trial? That simple question had involved the preparation of a substantial bundle 
of authorities and extensive citation and analysis of previous decisions.  
 
Their Lordships implied no criticism of counsel. Their forensic technique had been sanctioned by the court. It had 
become the modern way of addressing legal principle both on appeal and in the crown court itself. Various factors 
had contributed to the process, including the stark reality that every single judgment of the court was now available 
to the advocate, whether it was reserved or unreserved, whether reported or unreported. Understandably, the 
advocate doing his duty by his client sought to identify each and every case which even remotely appeared to bear 
on the principle under consideration or which had some passing factual similarity to the one with which he was 
immediately concerned.  
 
The development of legal argument in the criminal justice process was therefore both much more complex and more 
rebarbative and less focused than it used to be. There had also been something of a convention that the court 
should at least mention authorities referred to by the advocate in oral submissions, and that tended to add yet one 
more authority to the existing compendium. And so, like Topsy, the process had grown, and lengthened, and 
continued to grow and lengthen without the slightest discernable improvement in the doing of justice in the individual 
case and to the delay and disadvantage of the administration of justice generally.  
 
What was abundantly clear was that without a fresh approach to the way in which authorities were used in the 
course of forensic argument the administration of criminal justice would be suffocated. Firm measures were 
immediately required, at least in the Court of Appeal, Criminal Division, to ensure that appeals could be heard 
without an excessive citation of, or reference to many of its earlier, largely factual decisions. The essential starting 
point, relevant to any appeal against conviction or sentence, was that if it was not necessary to refer to a previous 
decision of the court, it was necessary not to refer to it. Similarly, if it was not necessary to include a previous 
decision in the bundle of authorities, it was necessary to exclude it. That approach would be rigidly enforced. It 
followed that when the advocate was considering what authority, if any, to cite for a proposition, only an authority 
which established the principle should be cited.  
 
Reference should not be made to authorities which did no more than either (a) illustrate the principle or (b) restate it. 
Detailed rules were set out in paragraphs II.17 and II.19 of the Practice Direction (Criminal Proceedings: 
Consolidation) ([2002] 1 WLR 2870), as amended: see 
www.justice.gov.uk/criminal/procrules_fin/contents/practice_direction/pd_consolidated.htm  
 
Where it was proposed to raise diminished responsibility for the first time on appeal, it should normally be necessary 
to refer the court to no more than the terms of section 23 and the approach suggested in R v Criminal Cases Review 
Commission, Ex parte Pearson ([200] 1 Cr App R 141, 164). If reference to earlier decisions or historical analysis 
happened to be required, the present judgment, where the vast majority of all the relevant decisions had been 

http://www.justice.gov.uk/criminal/procrules_fin/contents/practice_direction/pd_consolidated.htm
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collected, would normally suffice. The provisions of section 23 did not require any further judicial exegesis; the court 
would positively discourage references to previous decisions which exemplified but did not alter the principles 
identified in Pearson.  
 
The court would normally expect the parties to provide a detailed analysis of the facts to assist it in the application of 
the statutory test, including an analysis of the following:  

(1) The psychiatric and/or psychological evidence or other information in relation to the appellantôs mental state 
which was available at the time of trial.  

(2) The evidence which had become available since the trial, and an explanation why it was not available at 
trial.  

(3) The circumstances in which the appellant sought to raise on the appeal: (a) the evidence available at the 
time of the trial and (b) evidence that had become available since the trial.  

(4) The reason why such evidence or information as was available at the time of the trial was not adduced or 
relied on at trial. That would ordinarily include details of the advice given, the reasons for the appellantôs 
decision at trial and any relevant evidence of the mental condition in the period leading up to and at the time 
of the trial and its impact on his decision-making capacity.  

(5) The impact of the fresh evidence on the issues argued at trial and whether and the extent to which it 
involved a re-arguing of issues considered at trial.  

(6) The extent to which the opinions of the experts were agreed and where they were not.  
 
Those heads of analysis would not all necessarily apply in every case; in some cases additional areas of analysis 
might be required. However, any such analysis should suffice to assist and inform the court in its task of applying the 
provisions of section 23(1).  
 
Mr Edward Fitzgerald, QC and Mr Paul Taylor, assigned by the Registrar of Criminal Appeals, for Erskine; Mr Mark 
Ellison, QC and Ms Zoe Johnson for the Crown 
 
Mr Alun Jones, QC and Ms Andrea Brown, assigned by the Registrar of Criminal Appeals, for Williams; Ms Lynn 
Tayton, QC and Mr Jonathan Kirk for the Crown  
 
Solicitors: Crown Prosecution Service, Headquarters. Crown Prosecution Service, Leicester 
 

 Full judgment 
http://www.davesheppard.co.uk/access/pdf_files/Erskine.pdf 
 

 
 
W Primary Care Trust v TB (and Adult by her Litigation Friend, the Official Solicitor & V and S Metropolitan 
Borough Council and W Metropolitan Borough Council [2009] EWHC 1737, Family Division, (Wood J), 17th 
July 2009  
TB, a 41 year old woman, suffered from a very rare developmental bone disorder and had an acquired brain injury 
with an associated treatment-resistant psychiatric disorder as a result of complications in surgery which caused 
hypoxia when she was 9 years old. She suffered from hypochondiacal beliefs, and in particular that she had 
bleeding from her brain which circulated her body. She was not eating properly and had lost a significant amount of 
weight. Her self-care was poor, and she had in the past attempted suicide on a number of occasions. At times she 
was aggressive and she was at risk of exploitation. Her parents were deceased, and she lived in her brotherôs 
house. She had been treated in the past with anti-depressants and anti-psychotics, to no effect.  
 
Following deterioration, specialist treatment in the community or in her own home was ruled out, and TB was 
admitted to a care home (óVô) registered under the Care Standards Act 2000. A standard authorisation was sought 
because she had expressed clearly that she did not wish to reside there, but wished to be admitted to a general 
hospital for the exploration of her perceived physical problems. The expert evidence was not unanimous as to 
whether it was in TBôs best interests to be detained at V on a long-term basis. TB objected to being detained there. 
However, if residential treatment at V was in TBôs best interests, the issue before the court was whether depriving 
her of her liberty in order to provide that treatment could be authorised under s.16 or Schedule 1A of the Mental 
Capacity Act 2005 (óMCAô). The applicant PCT (óWô) and the Official Solicitor sought a declaration that TB was 
eligible to be deprived of her liberty at a care home pursuant to s.4A of the MCA. 
 
 
 
 

http://www.davesheppard.co.uk/access/pdf_files/Erskine.pdf
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Held:  
The issue was whether or not TB could be deprived of her liberty under the MCA, or whether she should be 
sectioned under the MHA (provided she met the criteria for statutory detention). Several experts considered that V 
was able to provide appropriate residential care and an opportunity for treatment.  However, if TB was ineligible to 
be deprived of her liberty under the MCA by operation of s.16A, then she could only be detained under the MHA.  
 
TB fell within ñCase Eò under Schedule 1A, paragraph 2 of the MCA: ñP is - (a) within the scope of the Mental Health 
Act, but (b) not subject to any of the mental health regimes.ò This meant that she would be ineligible to be deprived 
of her liberty if the conditions in Schedule 1A, paragraph 5 were met. Paragraph 5(2) of Schedule 1A states that P 
will be ineligible for a standard authorisation of deprivation of liberty if ñthe relevant instrument authorises P to be a 
mental health patientò (para.5(3)), and P objects ñto being a mental health patientò (para.5(4)(a)), or objects ñto being 
given some or all of the mental health treatmentò (para.5(4)(b)). Paragraph 16 of Schedule 1A defined ñMental 
Health Patientò as ña person accommodated in a hospital for the purposes of being given medical treatment for a 
mental disorderò.  
 
Paragraph 17 of the Schedule defines ñhospitalò as having the same meaning as Part 2 and s.34(2) and s.145 the 
MHA. V was neither part of the NHS, nor registered as an independent hospital, and so it did not fall within the 
definition of a ñhealth service hospitalò under the MHA, and it did not accept detained patients.  
 
Therefore, the PCT was not applying for a declaration seeking to have TB ñaccommodated in a hospitalò, and thus 
she was not a ñmental health patientò as defined under paragraph 16 of Schedule 1A of the MCA. Her detention at V 
fell outside the categories of ineligibility under paragraph 2 of Schedule 1A. Thus, both orders under the MCA or 
standard DOLS authorisations could be lawfully made if there was sufficient evidence to establish that it was in her 
best interests in all the circumstances. 
The interim declaration would be made and regularly reviewed. 
Counsel: 
For the Applicant: B. Dolan 
For the Official Solicitor: A. Ruck Keene 
For the Second to Fifth Respondents: No appearance or representation 
 

 Full judgment 
http://www.davesheppard.co.uk/access/rtf/WPCT.rtf 
 

 
 
Richard Rabone (as personal representative of the estate of Melanie Rabone) & Gillian Rabone v Pennine 
Care NHS Trust [2009] EWHC 1827 Queens Bench Division, (Simon J), 23rd July 2009  
Rôs daughter M suffered from a depressive illness and had attempted suicide. M agreed to informal detention and 
was assessed as being a moderate to high suicide risk. The doctor noted that if she attempted or demanded to leave 
she should be assessed for formal admission under the MHA. She was prescribed medication and kept under 
observation. Over the next few days her mood improved and on her own request, she was given leave for two days. 
The next day, M committed suicide.  
 
The Trust accepted that the decision to give M leave had been negligent. Rôs claim under the Law Reform 
(Miscellaneous Provisions) Act 1934 was settled. R claimed that the defendant Trust had acted incompatibly with its 
obligations under Article 2 of the ECHR in various ways. 
 
Held:  

(1) A state had a positive duty under Article 2 of the ECHR to protect life by taking preventative measures 
(Osman v United Kingdom (23452/94) (1999) 1 FLR 193 ECHR applied). Although all hospitals assumed 
responsibility for the safety and treatment of patients, that did not mean that the operational obligation under 
Article 2(1) arose in relation to all patients (Powell v United Kingdom (Admissibility) (45305/99) (2000) 
Inquest LR 19 ECHR considered). The obligation was confined to mental patients who were detained under 
the MHA, and did not apply to informal patients (R v HM Coroner for Inner North London, ex parte 
Takoushis) v (2005) EWCA Civ 1440, (2006) 1 WLR 461 and R v Oxfordshire Assistant Deputy Coroner, ex 
parte Smith (2009) EWCA Civ 441, The Times, 20th May 2009 followed and Mitchell v Glasgow City Council 
(2009) UKHL 11, (2009) 2 WLR 481 considered). Voluntary mental health patients could leave when they 
wished, and they were not deprived of any Convention rights and had input into their own medical treatment 
(Savage v South Essex Partnership NHS Foundation Trust (2008) UKHL 74, (2009) 1 AC 681 followed). In 
the instant case, M had not been detained for assessment or treatment on the day the decision was made to 
allow her to leave. She was not subject to complete and effective control over her care and movements (HL 

http://www.davesheppard.co.uk/access/rtf/WPCT.rtf
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v United Kingdom (45508/99) (2005) 40 EHRR 32 ECHR applied). She had acquired the capacity to become 
and remain an informal patient. Therefore the Trust had no operational obligation under Article 2 of the 
ECHR because M was a voluntary patient who was not detained under the MHA. 

(2) The second issue, which was whether the test of a ñreal and immediate risk to lifeò was satisfied and there 
was a systemic breach of Article 2, did not arise. In any event, the test of a real and immediate risk to life in 
Osman was not satisfied (Van Colle v Chief Constable of Hertfordshire (2008) UKHL 50, (2009) 1 AC 225 
considered).  

(3) The duty to protect the lives of patients required health authorities to (inter alia) adopt systems of work which 
would protect the lives of patients (Savage followed). The hospital did have a system (albeit imperfect) for 
the assessment of risk of suicide in mental patients and noting the conclusions. It was the implementation of 
the system and, in particular, the clinical misjudgement, which led to Môs death, rather than a failure by the 
Trust to provide a proper system. 

(4) The test for the establishment of a breach of Article 2 was not ñgross negligenceò either. The contention that 
the test of ñseriousò negligence should be adopted in Article 2 cases where there had been a combination of 
failings to protect the life of a vulnerable patient which amounted to a collective failure to assess the risk and 
to deal with it, even if their effect was foreseeably to aggravate the risk of a successful suicide attempt, could 
not succeed. There was no basis for the test of ñserious negligenceò; it would be inconsistent with general 
observations in Powell and Savage and largely impractical in application. The test of negligence is easily 
applied in the health arena, and the concept of gross negligence is familiar concept in the criminal law, but 
an intermediate standard of ñseriousò negligence would be unhelpful. Even were it to be proved, serious 
negligence in failing to protect M would be insufficient to ground a claim under Article 2 on its own.  

(5) The Trust did not deny that if a substantive breach of Article 2 were to be found, Môs death might have been 
causatively linked to them. However, a system which was compliant with the Trustôs duties would not 
necessarily have led to a refusal of home leave. 

(6) The Trust had not breached its obligation to provide a practical and effective investigation under Article 2 
(Takoushis followed).  

(7) R did not fall into the category of victims for the purposes of Article 34 of the ECHR because (and under 
s.7(7) of the HRA 1998); in particular, the claim for breach of the substantive obligation under Article 2(1) 
was not a strong claim and another remedy was available. The court would be careful to examine any claim 
which formed part of proceedings that had been settled (Powell considered).  

(8) As there was no merit in the claims to which the limitation issue applied (the operational and systemic 
claims), the court declined to exercise discretion to extend time under s.7(1)(b) of the 1998 Act.  

(9) Even if actionable breaches of Article 2 had been established, the proper award would have been a modest 
£1,500 in the case of each Claimant. 

 
Judgment for Defendant 
 
Counsel: 
For the Claimants: R. Francis QC, N. Poole 
For the Defendant: M. Carss-Frisk QC, J. Mulcahy 
 
Solicitors: 
For the Claimants: Pannone LLP 
For the Defendant: Hempsons 
 

 Full judgment 
http://www.davesheppard.co.uk/access/pdf_files/Rabone.pdf 
 
 
Hospital cleared over suicide, Manchester Evening News, 4th August 2009  
The parents of a woman who committed suicide the day after she was released from a psychiatric unit are to appeal 
against a court decision that staff were not obliged to protect her life. Melanie Rabone, 24, from Bramhall, Stockport, 
had been let out of a unit at Stepping Hill Hospital where she had been treated after repeatedly trying to take her 
own life. Melanie was admitted to the unit in April 2005, and was deemed such a risk to herself that she was 
checked every 15 minutes. But when consultant psychiatrist Joseph Meagher saw her for the first time nine days 
later, he allowed her to go home on leave for two days - despite her parents' grave concerns. The next day she 
hanged herself. Her parents, Richard and Gillian, say their daughter was let down by staff at Pennine Care Trust - 
who run mental health services in Stockport - and they now feel let down by the legal system.  
 
Last week Mr Justice Simon, sitting at Manchester High Court, decided the trust's obligation to protect the life of 
patients under the Human Rights Act only applied to people who had been detained in hospital. But he 

http://www.davesheppard.co.uk/access/pdf_files/Rabone.pdf
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acknowledged the decision to allow Melanie home was wrong and that if she had tried to leave before Dr Meagher 
had seen her she would probably have been sectioned - meaning she lost some legal protection because of their 
mistake. A spokeswoman for the trust said it was pleased the judge had dismissed the case. She admitted that 
some mistakes had been made in Melanie's care. 
 
Gillian, from Holmes Chapel, Cheshire, said: "This judgement has made us feel as if Melanie's death does not 
matter. We worry it may happen again to someone in her position." Richard said: "We were very unhappy with the 
doctor's decision to allow Melanie to go home and we told him that but it is very difficult to stand up to doctors." 
Melanie, who had studied at Bramhall High and Aquinas College, Stockport, before going on to get a social 
anthropology degree, had suffered depression once before but had been treated successfully. She had worked as a 
fundraiser. 
 
Emma Holt, head of clinical negligence at Pannone LLP, who represented the Rabones, said: "This is obviously a 
disappointing decision for Mr and Mrs Rabone, whose motivation in bringing this case was for the recognition that 
Pennine Care breached their daughter's right to life under Article 2 and to raise awareness of the failings in their 
daughter's mental health treatment. Melanie was a vulnerable person in the care of psychiatric services and, like 
other patients with mental illness, Mr and Mrs Rabone trusted the medical professionals to take all necessary steps 
to care for and protect their daughter." She added that the ruling 'could have far-reaching effects for other patients in 
the mental health system'. 
 
A spokeswoman for Pennine Care said: "We are pleased to have concluded the trial in the case, which involved 
complex issues of law. We are a learning organisation and we have already taken on board some of the lessons 
from this tragic case and put them into practice. "Prior to the trial Melanie's parents had been paid compensation. 
The trust had admitted that it had been negligent to allow Melanie to go home on two days leave on 19 April 2005 
and apologised. The parents, however, continued to pursue claims in their own right against the trust under the 
Human Rights Act, alleging that the care of Melanie had been grossly negligent and that there had been system 
errors at the trust which had breached Melanie's right to life under Article 2 of the European Convention on Human 
Rights. No allegation of gross negligence was pursued at trial. The judge dismissed the parents' claims." 
 

 
 
Regina (E) v Nottinghamshire Healthcare NHS Trust; Regina (N) v Secretary of State for Health, Court of 
Appeal, 24

th
 July 2009 

Psychiatric patientsô rights not violated by NHS ban on their smoking, Times Law Report, 10
th

 August 2009 
A policy of prohibiting smoking in the premises of an NHS trust, which had the consequence of a ban on smoking for 
those detained in a high security psychiatric hospital, did not violate the patientsô human rights and was lawful. 
Similarly a temporary rather than a permanent exemption for mental health units from legislation prohibiting smoking 
in premises to which the public had access was lawful. The Court of Appeal so held by a majority, Lord Justice 
Keene dissenting, when dismissing appeals against the dismissal by the Queenôs Bench Divisional Court (The 
Times May 28, 2008; [2009] PTSR 219) of the claims of:  

i. E, substituted for G, against Nottinghamshire Healthcare NHS Trust for judicial review and under section 7 of 
the Human Rights Act 1998 of the trustôs policy prohibiting smoking at Rampton where he was detained, and  

 
ii. N against the Secretary of State for Health, inter alia, for judicial review and under section 7, on the ground 

that it was incompatible with the rights of detained mental patients under the European Convention on 
Human Rights the temporary rather than permanent exemption by regulation 10(3) of the Smoke Free 
(Exemption and Vehicles) Regulations (SI 2007 No 765) from the requirement of the Health Act 2006 that all 
premises used by the public be smoke-free by July 1, 2007.  

 
The Master of the Rolls and Lord Justice Moses said that Rampton was one of three high security psychiatric 
hospitals in England and Wales, the other two being Broadmoor and Ashworth. The court assumed that similar 
policies were followed in all three hospitals. It was common ground that Rampton was a place of work and had to be 
smoke-free under the Health Act 2006 unless exempted by regulations. The claimants complained that it was 
discriminatory and unlawful for regulation 10(3) of the 2007 Regulations to provide only for a temporary exemption 
for mental health units, especially by contrast with prisons where the exemption granted by regulation 5 was 
unlimited in time.  
 
The claimantsô case was that the smoking ban introduced at Rampton as a consequence both of the trustôs policy 
and of the 2007 Regulations was a breach of their rights under article 8 of the Human Rights Convention, whether 
taken alone or together with article 14. The challenge was to the combined effect of the policy and the regulations. 
The regulations only prohibited smoking within enclosed spaces, thus permitting smoking to continue in outside 
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spaces. The trustôs policy banned smoking both inside and out, subject to very limited exceptions. The basis for the 
ban on smoking inside was that the regulations banned smoking inside. The basis for the ban outside was that 
security reasons prevented the trust from being able to permit patients to smoke outside. The first question was 
whether article 8 conferred a right on patients detained in Rampton to smoke without arbitrary interference.  
 
The claimants argued that article 8.1 protected a person from interference by the state with that which he chose to 
do within the privacy of his own home. If that was right, they contended that their life, detained in a hospital like 
Rampton, could be equated to life at home. The difficulty with that proposition arose from the need to challenge the 
view that article 8 did not protect everything a person chose to do at home, coupled with the lack of binding authority 
on the point. The freedom protected by article 8 was not the same as the freedom to do whatever a person chose to 
do, even in a private space: see Baroness Hale of Richmond in R (Countryside Alliance) v Attorney-General (The 
Times November 29, 2007; [2008] 1 AC 791, paragraphs 111 to 116). The Countryside Alliance case, however, was 
not concerned with a solitary activity carried out within the privacy of a personôs home. It could not therefore be 
deployed as authority on the question whether the right to do anything a person chose to do within the home was 
protected from arbitrary interference.  
 
The case was, however, of importance to the approach to adopt. The majority, following the jurisprudence of the 
European Court of Human Rights at Strasbourg, demonstrated that the question whether article 8 afforded 
protection to pursuit of the activity in question required consideration of a combination of factors. The issue as to the 
scope of article 8 could not therefore be answered by considering simply whether smoking was an activity integral to 
a personôs identity, or was an aspect of social interaction or whether Rampton was to be regarded as a patientôs 
home within the meaning of article 8. Rather, a conclusion could only be reached by consideration of all those 
factors.  
 
Rampton was the claimantsô home, but it was not the same as a private home and the distinction was significant. It 
was a public institution, operated as a hospital under section 4 of the 2006 Act. For safety and security reasons 
supervision was intense. It was a public, not a private place, even though a patientôs private life had not been and 
should not be eroded completely. It was in that context that the nature of the activity had to be considered. How 
could a court determine whether smoking was an important element of the personal sphere protected by article 8 or 
a crucial part of private life?  
 
The concept of personal autonomy, which the Strasbourg court adopted in Pretty v United Kingdom ((2002) 35 
EHRR 1) was wide enough to incorporate a right to choose to smoke. That was the approach of Lord Justice Keene. 
Their Lordships, however, considered that what was important was freedom from interference by the state. That 
freedom was already significantly constricted within the confines of a secure hospital. There was no basis for 
distinguishing the loss of freedom in such an institution to choose what to eat or drink and the ban on smoking.  
 
Article 8 applied to closed institutions, but to a far more limited extent than it would to activities in a personôs home. 
The less the claimant could rely upon the nature of the place in which the activity was pursued, the more he had to 
rely upon the proximity of the activity to his personal identity or moral and physical integrity. Difficult as it was to 
judge the importance of smoking to the integrity of a personôs identity, it was not sufficiently close to qualify as an 
activity deserving the protection of article 8. Article 8 did not protect a right to smoke at Rampton. The prohibition did 
not, in such an institution, have a sufficiently adverse effect on a patientôs physical or mental integrity. The appeals 
under article 8 failed. If article 8.1 standing alone was not engaged, the right to smoke could not come within the 
ambit or scope of article 8 for the purposes of article 14. Had article 8 been engaged, the NHS trust and the 
secretary of state had succeeded in justifying the ban within article 8.2.  
 
Lord Justice Keene delivered a dissenting judgment.  
 
Mr Paul Bowen and Mr Azeem Suterwalla for E and N; Mr David Lock and Ms Nageena Khalique for the NHS Trust; 
Mr Jonathan Swift and Ms Karen Steyn for the secretary of state; Ms Helen Mountfield, by written submissions, for 
the Equality and Human Rights Commission.  
 
Solicitors: Cartwright King, Nottingham, and Scott-Moncrieff Harbour & Sinclair; Mills & Reeve LLP, Birmingham; 
Solicitor, Department of Health; Ms Glynis Craig, Manchester.  
 

 Full judgment 
http://www.davesheppard.co.uk/access/rtf/smokingcoa.rtf 
 
 

http://www.davesheppard.co.uk/access/rtf/smokingcoa.rtf
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New ruling gives people with mental illness conditions the same human rights as others, Equality and 
Human Rights Commission press release, 4th August 2009 
The Equality and Human Rights Commission has welcomed a Court of Appeal ruling which found that people with 
mental illnesses are protected from discrimination by the European Convention on Human Rights. The ruling 
clarified a grey area in the law. Article 14 states that óThe enjoyment of the rights and freedoms set forth in this 
Convention shall be secured without discrimination on any such ground as sex, race, colour, language, political or 
other opinions, national or social origin, association with a national minority, property, birth or other status.ô The 
Commission argued that mental illness was a disability and constitutes ñother statusò. The Court ruled in the N & G v 
Secretary of State for Health & Nottinghamshire Healthcare Trust that ñother statusò included discrimination on the 
basis of a personal characteristic including mental illness or other mental disability. The Court also upheld a ruling 
that people detained in high security psychiatric hospitals are not allowed to smoke. N & G sought to be permitted to 
smoke while in a psychiatric hospital in line with people who are detained in prisons or who live in care homes. 
 
The Commission intervened in the case to argue that people detained under the Mental Health Act should be 
afforded the same protection as others under Article 14 of the European Convention on Human Rights. It did not 
participate in the arguments regarding smoking and the Commission does not take a position on the issue. This 
ruling, together with the Governmentôs recent ratification of the United Nation Convention on the Rights of Persons 
with Disabilities will help ensure disabled people have the same human rights as others. 
 

 
 
Mental health issues impact on right to asylum, Community Care, 24th July 2009 
An asylum seeker can argue that removal would seriously harm their mental health. Ed Mitchell looks at these 
"exceptional cases." Many who migrate to the UK have a distressing story to tell and some will suffer mental illness 
as a result of their experiences. Human rights law recognises that in some cases it is wrong to require such a person 
to leave the UK. However, the case law states that only in "exceptional cases" will poor mental health prevent 
removal. Here are two cases that help illustrate what amounts to an "exceptional case". 
 
RA (Sri Lanka) v the Home Secretary (November 2008) 
RA, a Tamil, came to the UK in 1999. Immigration officials wanted to deport him to Sri Lanka. In response, RA 
claimed that deportation would violate his rights under article three of the European Convention on Human Rights, 
the right not to be subjected to inhuman or degrading treatment. This claim was based on the contention that to 
return him to Sri Lanka would result in his suicide. RA's claim was rejected by an immigration judge, despite a 
psychiatrist's evidence that he had a "severe depressive disorder" and faced a very high risk of suicide if returned to 
Sri Lanka. The judge said that if RA's condition deteriorated in Sri Lanka his family there would be able to help him 
and also pay for private hospital treatment if necessary. The Court of Appeal upheld the judge's decision. This was 
not a case where removal would be an "affront to fundamental humanitarian principles" and so the judge was 
entitled to conclude that the article three threshold was not reached. 
 
Y & Z (Sri Lanka) v the Home Secretary (April 2009) 
Y & Z were a Tamil brother and sister who arrived in the UK in 2003. Their asylum claim was rejected despite an 
acceptance that both had been tortured and raped by Sri Lankan security personnel. Y & Z also argued that to return 
them to Sri Lanka would violate their article three rights because it would probably lead to suicide. Y & Z's claim 
came before an immigration judge. Two psychiatrists gave evidence that they had been severely traumatised and 
were likely to commit suicide if returned to Sri Lanka. The judge held that Y & Z were exaggerating their symptoms 
and so dismissed their claim. The Court of Appeal overturned the immigration judge's decision. The medical 
evidence had to be accepted because it was unchallenged and so the key issue became whether Y & Z would, if 
removed to Sri Lanka, have access to care and treatment which would keep the risk of self-harm under control. The 
Court of Appeal found that Y & Z would not because they were "so traumatised by their experiences, and so 
subjectively terrified at the prospect of return to the scene of their torment, that they will not be capable of seeking 
the treatment they need". The Court declared that article three prevented their removal to Sri Lanka. 
 
Article Three Threshold 
The question of whether a mental health deportation case is exceptional is not determined statistically, as a 
proportion of the total number of cases, but by reference to whether the facts of the case are exceptionally severe so 
as to reach the article three threshold. Those administering the immigration system should remember that, judged by 
this standard, it is possible for there to be several exceptional cases. 
 
Ed Mitchell is a solicitor and editor of Social Care Law Today 
This article is published in the 30 July 2009 edition of Community Care magazine under the headline Severe mental 
health issues impact on the right to asylum. 
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R v Dawood Khan, Court of Appeal (Crim Div), 27
th

 July 2009  
 
Summary being prepared 
 

 Full judgment 
http://www.davesheppard.co.uk/access/pdf_files/Khan2009.pdf 
 

 
 
Regina v Cooper (Gary Anthony), House of Lords, 30

th
 July 2009 

Irrational fear can cause inability to make choice, Times Law Report, 7
th

 August 2009 
An irrational fear preventing the free exercise of choice by B was sufficient to make criminal Aôs sexual touching of B 
who was unable to refuse through a mental disorder. Inability to communicate any choice made was not limited to 
physical inability. The House of Lords allowed an appeal by the Crown from the Court of Appeal, Criminal Division 
(Lord Phillips of Worth Matravers, Lord Chief Justice, Mr Justice Bean and Mr Justice Wilkie) which, on May 23, 
2008, had allowed an appeal by the defendant, Gary Anthony Cooper, against his conviction at Croydon Crown 
Court (Judge Stow and a jury) of sexual activity with a person with a mental disorder impeding choice, contrary to 
section 30 of the Sexual Offences Act 2003, and had ordered a retrial. 
 
Lady Hale said that the complainant was a woman aged 28 with an established diagnosis of schizo-affective 
disorder, an emotionally unstable personality disorder, an IQ of less than 75 and a history of harmful use of alcohol. 
She had three times been detained under the Mental Health Act 1983. On the day in question she had left a 
community mental health team resource centre in a distressed and agitated state. Later, she had met the defendant, 
who had offered to help her. She had gone with him to a friendôs house where she had had sexual contact with him.  
 
At the trial of the defendant and a co-accused, the complainantôs treating psychiatrist had given evidence that with 
her learning disability and impaired intellectual functioning and in her highly aroused state she would not have had 
the ability to consent to sexual contact at the time of the alleged offence. The judge had directed the jury that she 
ñwould [have been] unable to refuse if she lacked the capacity to choose whether to agree to the ... sexual activity, 
for any reason, for example, an irrational fear arising from her mental disorder or such confusion of mind arising from 
her mental disorder that she felt that she was unable to refuse any request the defendants made for sex. 
Alternatively, [she] would be unable to refuse if through her mental disorder she was unable to communicate such a 
choice to the defendants even though she was physically able to communicate with them.  
 
The question certified was: ñWhether the decision of the Court of Appeal ... has unduly limited the scope of section 
30(1) ... beyond that which Parliament intended. Specifically (a) in holding that a lack of capacity to choose cannot 
be person- or situation-specific; (b) in holding that an irrational fear that prevents the exercise of choice cannot be 
equated with a lack of capacity to choose; (c) in holding that to fall within section 30(2)(b) a complainant must be 
physically unable to communicate by reason of [her] mental disorder."  
 
Her Ladyship had no doubt that the answer to questions (a) and (b) was ñYes". The Court of Appeal had been 
unduly influenced by the views of Mr Justice Munby in another context. Provided that the inability to refuse was 
ñbecause of or for a reason related to a mental disorderò, and the other ingredients of the offence were made out, the 
perpetrator was guilty. The words ñfor any other reasonò in section 30(2)(a) were capable of encompassing a wide 
range of circumstances in which a personôs mental disorder might rob them of the ability to make an autonomous 
choice even though they might have sufficient understanding of the information relevant to making it.  
 
Once it was accepted that choice was an exercise of free will, and that mental disorder might rob a person of free 
will in a number of different ways and in a number of different situations, then a mentally disordered person might be 
quite capable of exercising choice in one situation but not in another. It was difficult to think of an activity that was 
more person- and situation-specific than sexual relations. Mr Wormald had not seriously tried to uphold the Court of 
Appealôs reasoning on the questions asked. He accepted that an irrational fear was capable of depriving a person of 
capacity: the question was whether it did. He had pointed to the features in the evidence that suggested that the 
complainant had been exercising a choice reluctantly to go along with what was being asked of her because of her 
fear of the consequences if she did not. If, however, the judgeôs direction on lack of capacity was upheld, it was 
difficult to suggest that the jury had not been entitled to reach the verdict they had on the evidence they had heard.  
 
It was clear that in the 2003 Act Parliament had had in mind an inability to communicate that was the result of or 
associated with a disorder of the mind. There was no warrant for limiting it to a physical inability to communicate.  
 

http://www.davesheppard.co.uk/access/pdf_files/Khan2009.pdf
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Her Ladyship would answer each of the certified questions in the affirmative and allow the Crownôs appeal. Lord 
Hope delivered an opinion agreeing with Lady Hale and Lord Rodger; Lord Rodger delivered an opinion agreeing 
with Lady Hale; Lord Brown and Lord Mance agreed with Lady Hale.  
 
Miss Alison Foster, QC and Ms Fenella Morris for the Crown; Mr Richard Wormald and Miss Rachel Kapila for the 
defendant.  
 
Solicitors: Crown Prosecution Service, Special Crimes Division; Hallinan Blackburn Gittings & Nott.  

 
 Full judgment 

http://www.davesheppard.co.uk/access/pdf_files/CooperHoL.pdf 

 

 
 
Regina (Purdy) v Director of Public Prosecutions; Society for the Protection of Unborn Children intervening, 
House of Lords, 30

th
 July 2009 

DPP must clarify policy on assisted suicide, Times Law Report, 31st July 2009 
The Director of Public Prosecutions should be required to promulgate a policy identifying the facts and 
circumstances that he would take into account in considering whether to prosecute persons such as the claimantôs 
husband for aiding and abetting an assisted suicide abroad. The House of Lords allowed an appeal by Ms Debbie 
Purdy from the Court of Appeal (Lord Judge, Lord Chief Justice, Lord Justice Ward and Lord Justice Lloyd) (The 
Times February 24, 2009) who had dismissed her appeal from the Queenôs Bench Divisional Court (Lord Justice 
Scott Baker and Mr Justice Aikens) (The Times November 17, 2008; (2008) BMLR 231) who had dismissed her 
claim for judicial review of a decision of the DPP dated January 14, 2008. 
  
Section 2 of the Suicide Act 1961 provides:  
ñ(1) A person who aids, abets, counsels or procures the suicide of another ... shall be liable on conviction on 
indictment to imprisonment for a terms not exceeding 14 years.  
ñ(4) No proceedings shall be instituted for an offence under this section except by or with the consent of the Director 
of Public Prosecutions.ò  
Article 8 of the European Convention on Human Rights provides: ñ1 Everyone has the right to respect for his private 
... life...  
ñ2 There shall be no interference by a public authority with the exercise of this right except such as in accordance 
with the law...ò  
 
Lord Hope said that Ms Purdy suffered from primary progressive multiple sclerosis for which there was no known 
cure. She expected that there would come a time when her continuing existence would become unbearable. When 
that happened she would want to end her life while still physically able to do so. But by that stage she would be 
unable to do so without assistance. So she would want to travel to a country where assisted suicide was lawful, 
probably Switzerland. Her husband was willing to help her make the journey.  
 
In his article ñSuicide in Switzerland: Complicity in England?ò (\[2009\] Crim LR 335) Professor Michael Hirst had 
suggested that it was not an offence for a person to do acts in England and Wales that aided and or abetted a 
suicide that subsequently took place in a jurisdiction where suicide was lawful. However, there was a substantial risk 
that the acts that Ms Purdy wished her husband to perform would give rise to a prosecution. It was the risk that the 
DPP would consent to his prosecution that deterred her from taking that course. It was no part of the Houseôs 
function to change the law to decriminalise assisted suicide. Changes were a matter for Parliament. 
  
No one who had listened to the recent debate in the House of Lords on Lord Falconer of Thorotonôs amendment to 
the Coroners and Justice Bill, in which he had sought to define in law acts that were not capable of encouraging or 
assisting suicide, or had read the report of the debate (Hansard (HL Debates) July 7, 2009, cols 595-634), could be 
in any doubt as to the strength of feeling on either side or the difficulties that such a change in the law might give rise 
to. The Houseôs function as judges was to say what the law was and, if it was uncertain, to do what it could to clarify 
it.  
 
Lord Pannick submitted that the prohibition in section 2(1) of the 1961 Act constituted an interference to Ms Purdyôs 
right to respect for her private life under article 8.1 of the Human Rights Convention and that that interference was 
not ñin accordance with the lawò as required by article 8.2 in the absence of an offence-specific policy by the DPP 
setting out the factors that would be taken into account by him and crown prosecutors in deciding under section 2(4) 
whether it was in the public interest to bring a prosecution. A number of other people had already gone to countries 

http://www.davesheppard.co.uk/access/pdf_files/CooperHoL.pdf


Keeping up to date ï Dave Sheppard Associates Ltd 
Issue 79 ï August 2009 

 
14 

 

where assisted suicide was lawful, and those who had assisted them had not been prosecuted. The House had 
been told that by the time of the hearing there had been 115 such cases. Of those, only eight had been referred to 
the DPP for a decision on prosecution. In 2008 he had decided not to prosecute the parents and a family friend of 
Daniel James (ñDecision on Prosecution ð The Death by Suicide of Daniel Jamesò, December 9, 2008). He had 
taken that decision personally, he had given his reasons in writing and he had made those reasons available to the 
public. That had been an exception. The public had not been told what the reasons had been in the other cases so 
far referred to him.  
 
Ms Purdy did not seek a guarantee of immunity from prosecution. She wanted to be able to make an informed 
decision as to whether to ask for her husbandôs assistance. But the DPP had declined to say what factors he would 
take into consideration in deciding whether it was in the public interest to prosecute those who assisted in such 
cases. That presented her with a dilemma. If the risk of prosecution was sufficiently low she could wait until the last 
moment before making the journey. If it was too high she would have to make the journey unaided to end her life 
before she would otherwise wish to do so.  
 
His Lordship considered Pretty v UK (Application No 2346/02) ((2002) 35 EHRR 1) and R (Pretty) v DPP (The Times 
December 5, 2002; \[2002\] 1 AC 800) and said that he would depart from the decision in the latter case and hold 
that the right to respect for private life in article 8.1 was engaged in the present case.  
 
As to article 8.2, the Convention principle of legality required the court to address three questions:  
First, whether there was a legal basis in domestic law for the restriction.  
Second, whether the law or rule in question was sufficiently accessible to the individual affected by the restriction 
and sufficiently precise to enable him to understand its scope and foresee the consequences of his actions so that 
he could regulate his conduct without breaking the law.  
Third, whether, assuming that the first two requirements were satisfied, the restriction was being applied in a way 
that was arbitrary because, for example, it was not proportionate.  
 
The issue that Ms Purdy raised was directed to the way in which the DPP could be expected to exercise his 
discretion under section 2(4) of the 1961 Act. That was where the requirement that the law should be formulated with 
sufficient precision to enable the individual, if need be with appropriate advice, to regulate his conduct was brought 
into focus in the present case. The Code for Crown Prosecutors was to be regarded, for the purposes of article 8.2 
of the Convention, as forming part of the law in accordance with which an interference with the right to respect for 
private life might be held to be justified, but in a case such as the present it offered almost no guidance.  
 
Ms Purdy now had the guidance that could be obtained from the DPPôs decision in the Daniel James case, and the 
DPP had created a Special Crimes Division for the supervision of prosecutions of exceptional sensitivity or difficulty. 
But those developments fell short of what was needed to satisfy the Convention tests of accessibility and 
foreseeability. The cases referred to the DPP would undoubtedly grow in number. Decisions were likely to be highly 
sensitive to the facts of each case and to be controversial, but his Lordship would not regard those as reasons for 
excusing the DPP from the obligation to clarify his position as to the factors that he regarded as relevant for and 
against prosecution. He would allow the appeal and require the DPP to promulgate an offence-specific policy 
identifying the facts and circumstances that he would take into account.  
 
Lord Phillips, Lady Hale, Lord Brown and Lord Neuberger delivered concurring opinions.  
 
Lord Pannick, QC and Mr Paul Bowen for Ms Purdy; Miss Dinah Rose, QC and Mr Jeremy Johnson for the DPP; Mr 
Charles Foster and Mr Benjamin Bradley for the intervener.  
 
Solicitors: Bindmans LLP; Treasury Solicitor; Penningtons.  
 

 Full judgment 
http://www.davesheppard.co.uk/access/pdf_files/PurdyHoL.pdf 

 

 
 
Underhill House will definitely shut, Express and Star, 31st July 2009 
A care home in Wolverhampton will definitely shut its doors after an 11th hour bid to save it was thrown out by a 
judge. Lawyers for the last 10 residents at Underhill House applied for a judicial review against Wolverhampton City 
Councilôs decision to close it to save money. They insist residents should be medically assessed amid concerns that 
their lives are at risk, because of the worry of moving out. Judge Martin McKenna, sitting as a Deputy High Court 

http://www.davesheppard.co.uk/access/pdf_files/PurdyHoL.pdf
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Judge, refused the application to apply for a judicial review. Sarah Norman, city council director for adults and 
community, ruled the process to close the home would now plough forward. She said: ñWe will work with the 10 
residents and give them intensive support to help them find placements.ò 
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Thursday 26th November 2009 ï An Intensive Introduction to the Mental Health Act for Mental 
Health Act Administrators ï PELT, Hoylake, Merseyside 
 
Wednesday 2nd December 2009 ï Using the Court of Protection ï Kingôs Fund, London 
 
Thursday 3rd December 2009 ï The Interface between the Mental Health Act and the Mental 
Capacity Act (inc. Deprivation of Liberty Safeguards) ï Kingôs Fund, London 
 
Tuesday 8th December 2009 ï An Intensive Introduction to the Mental Health Act ï PELT, 
Hoylake, Merseyside 
 

 

Download IMHL courses: September ï December 2009 
 
 

Fees and booking conditions 

£295 + VAT. Registered charities £195 + VAT 
DSA subscribers: £50 reduction per booking - to subscribe go to: www.davesheppard.co.uk  

In addition, reductions for multiple bookings from the same agency for the same course, at the same 
location, made at the same time: 2nd person 25% reduction; 3rd person (and above) 50% reduction  
Substitutes welcome. No transfers or cancellations within 14 days. Prior to this 20% administration charge. 

 
Accreditation 

For solicitors (5Ā25 hours - SRA) and barristers (5 hours - Bar Council) 
For psychiatrists (5 CPD points - Royal College of Psychiatrists) as part of a Personal Development Plan 

 
Course Bookings 

IMHL, Ventura House, 8 Market Street, Hoylake CH47 2AE 
E-mail: bookings@imhl.co.uk  Phone: 0151 633 2184 Fax: 0151 632 0090 

 
 
 

Mental Health Act 1983 
 

 
Multi-lingual leaflets on patientsô rights are released for the first time ever, NHS East Midlands, 6th June 
2009 
Patientsô rights will no longer be lost in translation as leaflets are released by the NHS in more than 25 different 
languages for the first time ever. The multi-lingual leaflets are the idea of the Mental Health Act Administration Team 
at Northamptonshire Healthcare NHS Foundation Trust and are based on the Department of Healthôs leaflets on a 
patientôs rights when detained under the Mental Health Act. 
 
The team recognised the difficulties of many patients from different ethnic communities in understanding their rights 
and when to use them. With the support of the Development Team for the NHS East Midlands and mental health 
trusts around the country, money was raised1 to cover costs. The Northamptonshire team then began the ambitious 
task of producing the different documents, which will now be launched on 8th June at a dedicated event in 
Northampton. 
 
The leaflets will not only be in languages ranging from Hebrew and Somali to Spanish and Urdu but will also 
accessible in British Sign Language (BSL). Additionally, a DVD containing details on 11 patientsô rights leaflets in 25 
languages and BSL - with a person presenting a translation of the documents and the option to print the leaflets if 
watching the DVD on the computer - is now available. 
 
Dean Repper, Director of Mental Health at NHS East Midlands said: ñThere is wide recognition of the difficulties and 
costs involved in getting patient rights leaflets in various languages. This is a fantastic achievement for the East 
Midlands and we are proud to be the first ever region in the country to offer this service to the diverse communities 
we serve.ò 
 

http://www.imhl.co.uk/flyers/MHAA.doc
http://www.imhl.co.uk/flyers/MHAA.doc
http://www.imhl.co.uk/flyers/CoP.doc
http://www.imhl.co.uk/flyers/Interface.doc
http://www.imhl.co.uk/flyers/Interface.doc
http://www.imhl.co.uk/flyers/Intro.doc
http://www.imhl.co.uk/flyers/IMHL%20Programme%202009.doc
http://www.davesheppard.co.uk/
mailto:bookings@imhl.co.uk
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Beth Brand, Mental Health Act Manager for Northamptonshire Healthcare NHS Foundation Trust, said: ñThe 
availability of leaflets only in English and Welsh has been a major concern for many service users from ethnic 
communities as it has lead to them not having immediate access to rights. With the introduction of these leaflets we 
hope to help not only our patients but patients all over the country put these fears to rest.ò 
 
Access to the leaflets will be web-based and free. It is likely that every NHS and independent provider of mental 
health services that detain people under the Act will be using them in the future with Northamptonshire leading the 
way. 
 
Notes to editors: 
The money to produce the leaflets was contributed by mental health trusts nationally. The achievements of this 
project would not have been possible without the support and enthusiasm of the DVD production company, 
interpreter services and the Albanian shopkeepers. 
 
The leaflets will be in the following languages as well as British Sign Language: 

¶ Punjabi & Russian 

¶ Urdu, Vietnamese & Mandarin 

¶ Tamil & Turkish 

¶ Swahili & Sylheti 

¶ Somali & Spanish 

¶ Polish & Portugese 

¶ Lithuanian & Pashto 

¶ Italian & Korean 

¶ Hebrew & Hindi 

¶ French & Gujarati 

¶ Bengali and Farsi 

¶ Albanian and Arabic 
 
The provision of a leaflet advising patients of their rights if detained under the Mental Health Act 2007 is a legal 
requirement. 
 
NOT YET PUBLISHED 
 

 
 
Drive to attract nurses into approved mental health role, Community Care, 2nd July 2009 
A commission on the future of nursing in England is to explore ways to encourage more mental health nurses to train 
as approved mental health professionals. The AMHP role, which includes deciding whether to section a patient, was 
created last year. Unlike the approved social worker role that it replaced, it is open to nurses, psychologists and 
occupational therapists. But Ray Walker, one of 20 experts appointed by the government to lead the Commission on 
the Future of Nursing and Midwifery, said the number of mental health nurses training as AMHPs was "really small".  
"We want to look at how to progress initiatives that provide nurses with opportunities to make use of their full set of 
skills to care for people," said Walker, who is also director of nursing, governance and performance at five Boroughs 
Partnership NHS Trust in north west England. Health minister Ann Keen is chairing the commission, which is due to 
report in March 2010. Keen admitted there were significant challenges in delivering personalisation in mental health 
nursing, but pledged to examine how to remove barriers to innovation in the sector. 
 

 
 
Hundreds die in 'hidden world' of mental hospitals - Campaigners warn that too many women are sectioned 
on locked wards, The Observer, 12th July 2009 
Hundreds of people are dying every year while sectioned under the Mental Health Act, the Observer can reveal. 
New figures released by the Ministerial Council on Deaths in Custody show that in the past 10 years 3,540 of those 
detained in NHS facilities, including high-security psychiatric hospitals, have died. The figures have been 
condemned as "horrific" by the Howard League for Penal Reform, which will launch a campaign tomorrow called 
Lost Daughters, calling for fewer women and girls to be held in custody. As part of its campaign, the charity will place 
a memorial advert in the Observer every time there is a death. 
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"These numbers are horrific," said Frances Crook, director of the Howard League. "These are closed institutions. 
These deaths are happening away from the public eye. We need to scrutinise exactly what's going on in this 
shadowy, hidden world." 
 
The figures reveal that more than 800 of the 1,979 male deaths and almost 300 of the 1,561 deaths among women 
over the 10-year period were from unnatural causes, including suicides and accidents. These patients were largely 
middle-aged, with about half dying outside the hospital, either during home leave or during periods when they were 
absent without permission. 
 
Anna Savage, from Thundersley, Essex, took the South Essex Partnership NHS Foundation Trust to court last year, 
arguing that it had taken insufficient care to protect her mother, who committed suicide after walking out of hospital. 
Hospitals must now take reasonable measures to avoid harm to patients who have been sectioned. 
 
Paul Corry of Rethink, a mental health charity, said that the figures revealed a "hidden scandal". He added that 
many of the deaths attributed to natural causes could be prevented. "We assume that because these people are 
being kept in so-called 'hospitals', whether they are secure or psychiatric, they are receiving a satisfactory level of 
physical care," he said. "This is often far from the case. Psychiatric hospitals have far fewer facilities than normal 
hospitals, so patients don't get the day-to-day help they need. In addition, transferring patients with serious health 
issues to normal hospitals can be very difficult, because doctors often don't want to have these people on their 
wards." 
 
Helen Shaw, co-director of Inquest, which offers advice to bereaved families about deaths in custody, said the 
current investigation system into these deaths is "not fit for purpose". "These deaths do not receive sufficient public 
scrutiny and contentious deaths are escaping any public scrutiny," she said. "As a vulnerable group, mentally ill 
detained patients are deserving of protection, and failure to implement preventative measures against their 
heightened risk of suicide and self-harm could lead to a breach of the European convention on human rights." 
 

 
 
Tribunals Service defies increasing workload to improve productivity, Tribunals Service 
press release, 16

th
 July 2009 

Latest performance figures for the Tribunals Service show that productivity and efficiency levels 
continue to improve despite a backdrop of unexpected and increasing workloads across many 
jurisdictions, including employment; social security and child support; and asylum and 
immigration appeals. Data from the Tribunals Serviceôs Annual Report shows that collectively 
the tribunals are now performing better having disposed of almost 20,000 more claims than in 
07/08. Moreover, in spite of extra workload pressures the Tribunals Service was able to reduce 
its net operating costs by an impressive £9m in its third year of operation; a reduction of 3 per 
cent and on target for its key performance indicator. 

 
The three jurisdictions which account for over 90 per cent of all appeals claims asylum and immigration; 
employment; and social security and child support between them received 40 per cent more claims than predicted 
last year. This had a direct effect on the time taken to deal with appeals and consequently customer satisfaction 
levels, meaning the Tribunals Service narrowly missed two of its performance targets*. 
 
Chief Executive of the Tribunals Service, Kevin Sadler, comments: To put what was a strong performance in context, 
targets and funding were set before we knew our workload was going to increase so dramatically. We received 
around 40 per cent more claims in our main jurisdictions than we were expecting or resourced to cope with, with the 
biggest increases coming in the latter half of the year. Yet we still managed to clear more appeals than we had the 
previous year, so we performed better, in tougher conditions. 
 
Customer satisfaction is inevitably linked to the time it takes to conclude an appeal, as well as the outcome. Our 
customer survey results stayed level, rather than increasing as we had hoped. But benchmarking tests against other 
public bodies put us on a par, if not better, than most. So weôre not in bad shape. This is further reinforced by the 
fact that not only did we receive fewer complaints last year, but that these were outweighed by compliments. Which 
is always good to see. As well as working to deliver key performance targets, the Tribunals Service is implementing 
a number of change and improvement programmes, both behind-the-scenes and on a sector or national level. 
Tribunal reform is underway with the new, unified tribunal structure well and truly established and chambers already 
operational at both First-tier and Upper Tribunal level.  
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Work to transfer the remaining jurisdictions across over the coming months is on course to be completed in April 
2010. Internal processes are being reviewed to ensure maximum productivity and improved customer service 
through the LEAN and Performance and Efficiency (PEP) programmes and the introduction of a new Customer 
Service Board to collate, review and respond to customer feedback. Finally, the Tribunals Service is also working 
with relevant bodies to help improve initial decision-making and improve the tribunal process from end to end. 
 

 Tribunals Service Annual Report and Accounts 2008-09 
http://www.tribunals.gov.uk/Tribunals/Documents/Publications/239_016_TS_AR_2009_Web_Version.pdf 
 

 
 
Children still treated in adult psychiatric wards, Children & Young People Now, 17th July 2009 
New figures show the government has failed to meet a target to prevent children being treated on adult psychiatric 
wards. Official statistics show children were treated in adult wards on 23 days in 2008/09. The figure represents a 
large reduction on 2006/07 (191 days) and 2007/08 when there were (375 days). However, it means a commitment 
made in November 2006, to stop children under 16 receiving treatment on adult wards within two years, has not 
been met. 
 
Lucie Russell, director of campaigns at YoungMinds, acknowledged government effort to reduce numbers but said 
more needs to be done. "The figures are going in the right direction but the number should be zero," she said. 
"Treating children on adult wards is completely inappropriate. They are not going to get the services they need and it 
can potentially make them very vulnerable." 
 
The drive to address the issue of children being treated on adult wards received £31m in funding back in October 
2007. That money went towards funding additional specialist beds within child and adolescent mental health 
services and a raft of initiatives to treat patients in the community. 
 
A spokesman for the Department of Health said that by the end of 2008 no children under 16 were being treated on 
adult psychiatric wards. However, this changed in the first quarter of this year. "In 2009 it is extremely disappointing 
that the commitment has been breached," the spokesman said. "We are working with the trusts concerned to find 
out how this occurred and ensure it does not happen again. The appropriate place for vulnerable young children is in 
an environment which is designed for children and young people." He added that preparations are well under way 
for the start of another commitment under the Mental Health Act 2007. 
 
This will mean that by April 2010, hospital managers will have a duty to ensure patients aged under 18 are treated in 
an environment in hospital that is suitable to their age and needs. Significant numbers of 16 and 17-year-olds are 
currently treated on adult wards. In 2008/09, 16- and 17-year-olds spent a total of 13,687 days on adult psychiatric 
wards. This compares to 17,028 days in 2007/08 and 18,667 days in 2006/07. 
 

 
 
Regulator emphasises need for improvement in care provided to people detained under 
the Mental Health Act, Care Quality Commission, 19

th
 July 2009 

The Care Quality Commission (CQC) today sets out its main concerns about the care provided 
to people detained under the Mental Health Act. It is releasing the final biennial report from its 
predecessor regulator, the Mental Health Act Commission (MHAC), covering the two-year 
period to 1 April 2009. CQC says the report provides an authoritative narrative on the care of 
people detained under the Act.  
 
The report shows that during its visits to services and meetings with patients, MHAC found 
examples of people receiving effective treatment in appropriate and safe environments. But it 
also indicates that there is variation across services. Publishing a 13 page response alongside 

the MHAC report, CQC says it is most concerned about: safe practice; the quality of inpatient care and peopleôs 
experience of services; and how peopleôs human rights are protected.  
  
CQC Chairman, Barbara Young, said: ñI am concerned about the safety and quality of care provided to some people 
who are detained. These are some of the most vulnerable people for which the NHS is responsible. We have got to 
ensure that services meet their needs more effectively. ñThere is lots of good practice out there, but this report 
shows where change is most needed. We want to see change happen much faster than in the past. We have a 
range of new powers and we are fully prepared, where necessary, to use them to drive up standards.ò  
 

http://www.tribunals.gov.uk/Tribunals/Documents/Publications/239_016_TS_AR_2009_Web_Version.pdf
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Drawing on evidence from the report, CQC outlines the areas of most concern:  
 
Control and restraint practices 
In some services, MHAC found some staff who might be engaged in restraint practices without having received 
training. It also found evidence of worrying and poorly documented practices. The report states: 

¶ Three inquests into deaths of patients who died while being treated under the Act during 2008 found a lack of 
training and staff knowledge contributed to the deaths of these patients.  

¶ MHAC states it is not confident that staff caring for detained patients have sufficient training or support to rule 
out further tragedies.  

 
In its response, CQC says it is concerned the sector is not learning from these incidents, and is calling for an 
accredited training programme. This was first recommended following the death of Rocky Bennett in 1998, who died 
after being restrained face-down. CQC would like to see this programme rolled out without delay. 
 
Observation of patients 
The report says services are not always clear about levels of observation appropriate to prevent harm. It emphasises 
the need to eliminate, as far as possible, all load-bearing points that may be used to inflict self-harm. It says:  

¶ Thirty-nine percent of deaths on wards by hanging or self-strangulation between 2001 and 2008 happened 
when the patient was subject to observation by staff at 15-minute intervals or less, including some under 
continuous observation. In the case of one suicide, there was evidence to suggest the patient was not 
checked for three hours, despite being subject to 15 minute observations.  

¶ Six patients who died of hanging or self-strangulation since 2005 were supposedly under continuous 
observation.  

 
CQC urges services to ensure they have adequate levels of fully trained staff to allow for proper observation of 
patients. Services need to pay more attention to the ward environment to ensure it is safe and secure. 
  
Safeguarding women and children 
The Government has made a commitment to end the admission of children under 16 to adult wards from November 
2008, and any 16 or 17 year old by April 2010. When children are admitted to hospital, managers must consult with 
a person who has knowledge or experience of cases involving children. However, the report states: 

¶ Between October 2008 and February 2009, 80 under-18s were admitted to adult mental health facilities, four 
of whom were 15 years old.  

¶ Sixty (75%) of these young people were placed in mixed-sex wards.  

¶ The clinician responsible for 67 (84%) of these under-18s was not a specialist in Child and Adolescent Mental 
Health Services. 

¶ On too many wards there is a culture of women being subjected to low-level harassment and exposed to men 
who may take advantage of them. Some women say they feel unsafe and vulnerable in these mixed 
environments.  

 
In its response, CQC says it will monitor how well services are safeguarding vulnerable groups. It will monitor how 
well services ensure childrenôs emotional and developmental needs are met in a place appropriate for their age. It 
will continue to highlight where services are not making progress in reducing mixed-sex accommodation. It says it 
will take swift action where there is cause for concern.  
 
Informing and involving patients 
Detained patients are not consistently given information about their rights under the Act and more can be done to 
ensure these rights are explained in a way the person can understand. The report highlights that:  

¶ Nearly a quarter of a sample of 500 detained people had not received information they were entitled to, such 
as information on their legal status and rights (including rights to appeal for discharge), and about treatments 
prescribed to them. 

¶ Ten percent of 6,705 case notes reviewed by MHAC contained no formal record that a personôs rights had 
been explained to them. This ranged from 30% to 100% at some trusts. 

¶ MHAC frequently met with patients who seemed to have little understanding of their medication, through lack 
of information given to them rather than incapacity to understand. This means genuine consent could be 
questionable in some cases, breaching human rights.  

 
CQC is developing methods to ensure findings from its monitoring of the Act are more directly incorporated into its 
assessments and judgements about organisations. It will also publish information sheets to inform patients about 
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their rights. It says the explanation of rights is not only important as a legal duty, but also to ensure people receive 
personalised and appropriate care.  
 
Community Treatment Orders (CTOs)  
The CQC is concerned that there is not enough information available on how CTOs are being used, and what 
conditions are being treated in this way. This is particularly concerning given that the number of people treated under 
a CTO has risen steeply since they were first implemented. CTOs are designed for patients who still require 
treatment for a mental disorder but where treatment can be given outside of hospital without the need for detention. 
Since CTOs were implemented in November 2008, MHAC has been notified of 2,868 orders issued ï far above the 
predicted 200 ï and this has put strain on the service. Furthermore, Second Opinion Appointed Doctors (SOADs) 
are required to assess all patients on a CTO to review their care and treatment plan, but the unexpected numbers 
have created pressure on the service leading to some delays in this happening. To address these problems CQC is 
currently considering what further work is needed to get a clearer picture of the use of CTOs and their effectiveness. 
It also continues to recruit more SOADs.  
 
Quality of inpatient care 
The report suggests an increasing trend towards more defensive practices. Defensive practice and use of physical 
interventions do not complement care that is focused on respect, patient choice, involvement and freedom to make 
decisions. The report identified: 

¶ An increasing trend towards locked wards in acute care, giving a heightened sense of containment that can be 
counter-productive to recovery. Of the wards visited by MHAC, the percentage of unlocked wards has 
decreased from 35% in 2005 to 26% in 2008. 

¶ The need for inpatient settings to provide more structured therapeutic activity, greater access to psychological 
therapies, access to exercise, fresh air, and healthy diet choices, all of which contribute to the quality of care 
and help recovery. 

  
Equality and diversity 
The over-representation of some BME groups within the detained patient population has been identified before, but 
the report also suggests this may be even more pronounced among people subject to Community Treatment Orders. 
Recent studies have also shown that social and psychological problems occur for some young black people before 
they become users of mental health services. In its response, the CQC says health and social care services need to 
adopt better preventative strategies that focus on young people from BME communities who may be at risk. 
Commissioners and providers should also use information on service users experiences and from the public about 
how they would like services to meet their diverse needs. 
 

 The Mental Health Act Commission 13
th

 Biennial Report 2007 - 2009 
http://www.cqc.org.uk/_db/_documents/MHAC_Biennial_Report_0709_final.pdf 
 

 
 
Independent Mental Health Advocacy Workbook, National Mental Health Development 
Unit, 28th July 2009 
Welcome to this workbook for independent study supporting your route to the level 3 Certificate 
in Independent Advocacy awarded by City & Guilds. This óspecialist pathwayô Unit provides you 
with the opportunity to demonstrate the practical skills and underpinning knowledge that an 
Independent Mental Health Advocate (IMHA) requires to work effectively across a range of 
settings. The workbook is designed to help you gain the underpinning knowledge and principles 
of practice you will need to complete the Unit. This includes: 

¶ Essential information about the MHA 1983; 

¶ The wider legal and ethical frameworks that impact on the work of an IMHA; 

¶ The particular competencies ï practical skills ï you will require to practice; effectively and safely as an IMHA. 
 
The completion of the workbook will not, on its own, fulfil the portfolio of evidence you will need to supply. You will 
also need to work with your tutor and assessor to create additional evidence to demonstrate that you have the 
competences required for a level 4 qualification. 
 

 Independent Mental Health Advocacy Workbook 
http://www.nmhdu.org.uk/silo/files/advocacy-workbook.pdf 
 

 

http://www.cqc.org.uk/_db/_documents/MHAC_Biennial_Report_0709_final.pdf
http://www.nmhdu.org.uk/silo/files/advocacy-workbook.pdf
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New good practice report for inpatient services with young service users with acute 
mental health needs, National Mental Health Development Unit, 29th July 2009 
This is an excellent report by Lancashire Care Trust and The Junction which details a review of 
inpatient services at the Trust by young service users, with recommendations for changes to 
ensure that young people get a service which is more appropriate. The report references the 11 
Million reports, Pushed into the Shadows and Out of the Shadows, and the Safe and 
Appropriate Care Standards for Young People on Adult Wards developed by the Royal College 
of Psychiatrists Research and Training Unit commissioned by the NMHDU Children and Young 
People's MHA Implementation Programme which were recently commended by the MHAC 
Biennial Report. The Trust, like many adult services, has a significant number of admissions of 

under 18s on adult wards each year but it has taken positive steps to involve young service users to scrutinise 
existing practice and drive service awareness and real change with both internal staff and externally with 
commissioners. 
 

 The Junction 
http://www.nmhdu.org.uk/silo/files/lancashire-care-junction-report--meeting-the-needs-of--16-and-17s.pdf  
 

 
 
Community treatment order fears confirmed, Health Service Journal, 30th July 2009 
Fears that supervised community treatment orders would be disproportionately imposed on patients from ethnic 
minorities have proven to be founded. The controversial orders were brought in last year with the Mental Health Act. 
They allow trusts to treat sectioned patients in the community instead of in hospital. Figures collated by the Mental 
Health Act Commission - now replaced by the Care Quality Commission - show non-white British patients account 
for 27 per cent of all those detained under the Mental Health Act, but 34 per cent of those subject to community 
treatment orders. Many opponents of the orders had warned they would be disproportionately applied to BME 
patients, who are already more likely to be treated for mental health problems and detained than white patients. 
Patients from black Caribbean backgrounds made up 7 per cent of those treated under the orders, followed by black 
Africans, at 6 per cent. Those classed as ñother whiteò comprised 7 per cent of patients on community treatment 
orders. 
 
The Mental Health Act Commissionôs biennial report states: ñThis requires monitoring and further investigation. The 
data suggests that those black groups that are already over-represented in the detained population may be even 
more disproportionately represented amongst patients subject to community powers.ò Patrick Vernon, chief 
executive of the Afiya Trust, which campaigns against race inequality in health and social care, said the figures were 
down to low levels of cultural awareness training among the staff who put patients on the orders. He said: ñThis is 
one of the few areas of law where your liberties can be taken away and people feel their views arenôt always being 
heard, respected and recognised. If we must have community treatment orders they must be used appropriately and 
reviewed regularly.ò 
 
Since October there have been 1,700 treatment orders, substantially more than the Department of Healthôs 
estimated 450 in the first year. 
 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

http://www.nmhdu.org.uk/silo/files/lancashire-care-junction-report--meeting-the-needs-of--16-and-17s.pdf
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Coercion and Consent: Monitoring the Mental Health Act 2007 -2009  
The Mental Health Act Commission Thirteenth Biennial Report 2007 -2009  
 

Author: Mental Health Act Commission (MHAC)  
Publisher: TSO (The Stationery Office)  
 

On 1 April 2009, the functions and resources of the Mental Health Act Commission 
(MHAC) were merged into those of the Care Quality Commission and Health 
Inspectorate for Wales. Published posthumously, this is the MHAC's final report, 
which collates information on the use of powers in the Mental Health Act in 
England and Wales for the two-year period 2007/08 and 2008/09.  The MHAC was 
established alongside the Mental Health Act 1983 to monitor, on behalf of the 
Secretary of State, the operation of its powe rs and discharge of its duties in 
respect of patients detained in hospital.  
 
This report, 'Coercion and Consent: Monitoring the Mental Health Act 2007-2009' is 
intended to bring into the public sphere the findings, observations, discussions and 
effectiveness of the MHAC, based on independent visits and monitoring of patients 

detained in hospital and Supervised Community Treatment (SCT) patients. It discusses the quality of 
mental health patients' experiences and their treatment and sets out observations and  concerns about 
current and future mental health care.  

The MHAC report discusses all major projects and developments in this last reporting period, outlining: 

¶ trends in admissions under the Mental Health Act 

¶ the increasing relevance of the independent sector 

¶ characteristics of the detained population 

¶ conditions of patients' environments and 

¶ the Mental Health Act in practice. 

Key Features:  

¶ The Mental Health Act in Context 

¶ The Mental Health Act in Practice 

¶ Consent to treatment 

¶ The Mental Health Act and mentally disordered offenders 

¶ Deaths of Detained Patients. 

The report concludes with an epilogue on the end of the Mental Health Act Commission. 

Size A4 Price £25.00   Published 15 July 2009  In Stock: 1 - 2 days   
http://www.tsoshop.co.uk/bookstore.asp?trackid=002068&FO=1159966&Action=Book&ProductID=97801
13228362&From=SearchResults  
 

 The Mental Health Act Commission 13th Biennial Report 2007 - 2009 
http://www.cqc.org.uk/_db/_documents/MHAC_Biennial_Report_0709_final.pdf 
 

http://www.tsoshop.co.uk/bookstore.asp?trackid=002068&FO=1159966&Action=Book&ProductID=9780113228362&From=SearchResults
http://www.tsoshop.co.uk/bookstore.asp?trackid=002068&FO=1159966&Action=Book&ProductID=9780113228362&From=SearchResults
http://www.cqc.org.uk/_db/_documents/MHAC_Biennial_Report_0709_final.pdf
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Vulnerable Adults / Learning Disabilities / Autistic Spectrum Disorders 
 

 
Autism Bill backed in Lords, Press Association, 10

th
 July 2009 

Under the measure, which gained an unopposed Lords second reading, ministers would have to prepare and publish 
a strategy meeting the needs of adults with autism by April 2010. They must also produce guidance for NHS bodies 
and councils relating to the strategy by December 2010. Opening second reading debate, Lady Pitkeathley said the 
Government was already working on a strategy but that the Bill would put existing commitments on a statutory 
footing. And she said it had the potential to bring vast improvements to adults with autism, adding: "This Bill is an 
excellent example of how relatively small changes in legislation can make huge changes to the lives of people with 
disabilities and their families." The Bill has already cleared the Commons, where it was introduced by Tory former 
minister Cheryl Gillan (Chesham and Amersham). Ministers had at first argued that the Bill was not the best means 
of achieving the improvements everyone wanted to see and promised an action plan of their own. But they got 
behind the measure in committee after an agreement that it should only relate to adults - with plans to help children 
included in other legislation. 
 
In his maiden speech Lord Freud, the Tories' new shadow minister on welfare reform who was previously an adviser 
to the Government on the subject, welcomed the Bill, Lord Freud said people with autism were one of the groups he 
had explicitly in mind when he compiled his report over two years ago. "With the right support autistic adults can 
make an incredible contribution in the workplace. Many have an attention, a focus on detail and a sheer 
perseverance, which can be invaluable attributes in particular jobs." Yet the "tragedy" was that only 15% of adults 
were in work, he said. "Properly organised programmes managed with financial rigour should allow the 15% figure 
for this group to improve dramatically." 
 
For the Liberal Democrats, Baroness Tonge also welcomed the Bill and urged ministers to try to get it through 
Parliament before the summer recess. "We need the publication of that strategy and the guidance as soon as 
possible," she said. For the Tories, Baroness Verma said it was heartening to witness such a high level of cross 
party support for a Bill. Figures showed there was not only a failure to support or understand children with autism but 
the problem got "progressively worse" as they grew up. Baroness Thornton, for the Government, said even though 
the Bill would not make it on to the statute books before the recess, work would continue on the national autism 
strategy. "This legislation, along with the action that is now under way, will deliver real improvements to the lives of 
people with autism and their families," she said. 
 

 
 
Smethwick carer and husband conned woman out of thousands, Sunday Mercury, 12th July 2009  
A callous carer is facing jail after more than £30,000 was taken from a pensioner she was supposed to be looking 
after. Helen Bailey, 38, conned money out of Irene Simons by attempting to remortgage her Birmingham home and 
secretly rifling her bank account. Her husband Paul also fraudulently claimed a wage for caring for the OAP, even 
though he never carried out any such duties. The couple, from Smethwick, now face jail after admitting a string of 
fraud offences against the victim.  
 
It is understood that Helen Bailey committed her frauds while caring for Irene at her home between 2002 and 2006. 
It is believed she secured a Ã28,000 mortgage advance on the womanôs property, in Shaftmoor Lane, Hall Green. 
Ireneôs particular health problems meant she required a female rather than a male carer. Despite denying the 
offences at an earlier hearing, the couple pleaded guilty to all the allegations against them at Birmingham Crown 
Court on June 22. Helen Baileyôs trail of deception included four counts of false accounting; four of obtaining a 
money transfer by deception; and six of possessing criminal property. Her husband admitted six charges of 
possessing criminal property. Four of those related to the care work for the victim which he did not undertake. The 
other two related to money transferred into the coupleôs joint account.  
 
It is believed that Irene had authorised Helen Bailey to make set withdrawals from her account to cover her day-to-
day expenses and shopping bills. But behind her back the scheming carer exceeded her authorised withdrawals, at 
one point causing the victimôs account to go overdrawn. She also put a number of cheques in Ireneôs name into her 
own account. She applied for a mortgage advance of Ã27,835 on the womanôs property in 2003, although the 
original mortgage had long since been paid off. It is believed that Helen Bailey made her first bogus withdrawal from 
the womanôs account into her own in November 2002. The transfer was for Ã2,500. The husband and wife first 
appeared at Birmingham Magistratesô Court on September 25, 2008. They pleaded guilty to a variety of charges at 
Birmingham Crown Court on June 22. They are currently on conditional bail and are due to be sentenced after July 
20. 
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Hayley Firman, Assistant District Crown Prosecutor for CPS Birmingham, said: ñWe recognise our role in protecting 
older people by prosecuting offenders effectively who commit criminal offences against them. Our aim is to assist 
older people to give the best possible evidence in court by applying to the court to allow them to give their evidence 
from behind screens or video links to their home. Our policy, óProsecuting Crimes Against Older Peopleô, makes 
clear to older people, their families, communities and the general public that they can be confident that the CPS 
understands the serious implications of crimes against older people. If there is any evidence that there is an 
aggravating element to an offence based on a victimôs age, we will draw it to the attention of the court and this could 
lead to an increase in sentence.ò Some of the wide and complex range of crimes which older people may experience 
include abuse or neglect where there is an expectation of trust, whether by family members, friends or paid workers, 
or where the older person is living either temporarily or permanently in an institution, she added. Other crimes 
included those specifically targeted at older people because they are perceived as vulnerable or potentially easy to 
steal from, such as muggings, or doorstep thefts by rogue traders. 
 

 
 
Autistic greenkeeper awarded £78,000 damages, Press Association, 17th July 2009 
Andrew Beck, 44, happily worked at Davyhulme Park Golf Club in Manchester for 13 years until new head 
greenkeeper Nick Marner was appointed in 1999. He endured constant bullying from his manager up until when he 
quit the job in 2007, an employment tribunal in Manchester heard. Mr Beck, of Urmston, who has an autism 
spectrum disorder, was told he had to wear the builder's-style hat to distinguish himself from the rest of the 
employees and to point him out to visitors to the club. He was advised it was for his own protection. In other 
incidents the tribunal was told that Mr Marner kicked him in a fit of temper while he sat in a rest room and violently 
pushed him over on the course as he knocked a rake out of his hands. 
 
The matter was first brought to court last September when it was found that Mr Beck had suffered unfair dismissal 
and disability discrimination. Mr Marner, who is still employed at the club, gave evidence at the hearing. Following 
several appeals from the golf club the matter has finally been settled with the amount of damages set by 
employment judge David Jones. Mr Jones said the case was "particularly serious" because of the length of the 
harassment.  
 
Mr Beck's father, Arnold, 75, said: "It's been a very long and trying process but I am delighted that it has finally been 
recognised publicly that my son was mistreated. He was humiliated and intimidated for many years which led to him 
going off sick eventually. Me and my wife were on holiday at the time and when we got back he told us that he 
couldn't face going back. The club never made an effort to find out anything about autism disorders. If they had done 
that he would probably still be working there. Golf clubs can be notoriously stuffy and old-fashioned and I hope this 
case highlights the need for them to move forward with the times. Hopefully it will make employers think twice about 
how they treat people like Andrew. You don't need to make radical changes in the workplace, just be more aware." 
 

 
 
Man had sex with girl, 14, Gloucester Citizen, 17th July 2009 
A Stroud man who had sex with a 14-year-old girl was sentenced to six months supervision by a Gloucester Crown 
Court judge. Simon Warner, 27, who has such severe learning difficulties that he was deemed unfit to stand trial, 
was also ordered to sign the sex offenders register for five years. Judge Martin Picton passed sentence on Warner, 
of Dudbridge Hill, after a jury found he did have intercourse with the girl. The jury made the finding after a judge 
ruled at an earlier hearing under the Mental Health Act that Warner would not be capable of defending himself at a 
criminal trial. 
 
A video of the girl's interview with police was played to the jury, who also heard that Warner had admitted having sex 
with her. The girl told how Warner asked her for sex but she refused. She said he then burst into tears and started 
banging his head so she felt sorry for him and agreed to have sex. "He had asked me how old I was and I said 14," 
she said. "We had sex for about five minutes. It came to an end when I asked him to stop. He just stopped." She 
said he left the room and went to the bathroom and she went downstairs. 
 
Two days later she saw him on a bus and they spoke but they did not have any further sexual activity, she said. The 
jury heard the case had come to light because the girl went to police some days after the intercourse and said there 
was something playing on her mind which she wanted to talk about. After the jury returned its verdict Judge Picton 
said the three sentencing options open to him were a hospital order, a supervision order or an absolute discharge. 
He had no intention of making a hospital order and an absolute discharge would not be adequate, he said. He 
adjourned for the probation service to interview Warner and later imposed the supervision order on him. 
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Court finds social worker guilty of theft of money, Community Care, 22nd July 2009 
A social worker who stole hundreds of pounds from service users has been removed from the social care register. 
Karen Buchanan, 35, received a 10 month suspended sentence for five counts of theft at Medway Magistrates Court 
in July 2008. She had admitted stealing £100 from one service user and £680 from another between 2006 and 2007, 
as well as stealing £280 from the lottery fund ran by staff in the Mental Health Team at St Bartholomew's Hospital in 
Rochester. The thefts came to light when she was on secondment as a social worker at the Kent and Medway 
Mental Health Service. 
 

 
 

Estimating future numbers of adults with profound multiple learning disabilities in 
England, Department of Health, 23rd July 2009 
The work in this report was conducted by the Centre for Disability Research (CeDR) at 
Lancaster University on behalf of the Department of Health. The aim of the project was to 
estimate change in the future numbers of adults with profound multiple learning disabilities 
(PMLD) in England over the period 2009 to 2026. The report considers changes arising from 
one of four key factors: 

¶ Change in birth rates in the general population; 

¶ Change in the incidence of children being born with or acquiring PMLD; 

¶ Change in infant and child mortality among children being born with PMLD; 

¶ Change in mortality among adults with PMLD. 
 

 Estimating future numbers of adults with profound multiple learning disabilities in England 
http://www.dh.gov.uk/en/Publicationsandstatistics/Publications/PublicationsPolicyAndGuidance/DH_103201 
 

 
 
Neglect was 'contributing factor' in Kyle Flack's death, inquest finds, Community Care, 27th July 2009 
The family of a 20 year-old man with severe learning disabilities who died when his head became trapped in the bars 
of his hospital bed may sue the primary care trust concerned, Community Care has learned. An inquest at 
Chelmsford County Hall last week into the death of Kyle Flack, who died from asphyxiation at Basildon Hospital in 
October 2006, ruled that neglect was a contributing factor. 
 
Frances Swaine, partner in the Flackôs law firm Leigh Day and Co, said Flack had been involved ñin the same sort of 
incidentò at the hospital in 2005. She said staff had at the time introduced additional padding to his cot, as a result of 
his familyôs concerns, but information on Flackôs needs was not passed on to staff looking after him the following 
year. Swaine confirmed that Flackôs family were taking legal advice on whether to bring a clinical negligence case 
against NHS South West Essex, the primary care trust responsible for Basildon Hospital. Separately, the Health and 
Safety Executive, which was automatically informed because Flack did not die from a clinical condition, is now 
considering whether there is a case for prosecution.  
 
Concerns have also emerged over other deaths involving people with learning disabilities at the same hospital. 
Swaine confirmed that she was consulting families over issues of ñcommunication and clinical careò. David Congdon, 
head of campaigns and policy at learning disability charity Mencap, said he was aware of three other deaths at 
Basildon Hospital, as well as Flackôs, between 2003 and this year. ñWe donôt yet know if this yearôs death was 
unavoidable, but it raises concerns as to whether the hospital has made the changes to procedures that it should 
have since the previous deaths,ò he said.  
 
Basildon and Thurrock University Hospitals Trust said lessons had been learned from Flackôs case. Maggie Rogers, 
director of nursing, said:ñOn behalf of the board and the staff who were involved in Kyleôs care and treatment, I 
extend sincere condolences to his family and friends. The verdict touches on a number of issues we have identified 
and which we have been working very hard to improve.ò Mencapôs 2007 report, Death by Indifference, highlighted 
the cases of six people with learning disabilities who died because NHS care was inadequate. 
 

 
 
GP struck off over patient affair, BBC News, 31st July 2009  
A GP who had a 10-year affair with a patient he was treating for depression has been struck off. The actions of Dr 
Michael Shillingford, who worked at Pulborough Medical Group, West Sussex, were fundamentally wrong, a 

http://www.dh.gov.uk/en/Publicationsandstatistics/Publications/PublicationsPolicyAndGuidance/DH_103201
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disciplinary panel found. This was aggravated by the patient's vulnerability, the General Medical Council panel 
added. The panel heard the GP, aged 60, made advances towards the married woman, 53, in June 1994.  
 
The panel noted that no other complaints were made about the GP in his 32-year career. It also recognised he 
showed genuine remorse, and his acceptance of the allegations had spared the woman public cross-examination. 
But the panel said the misconduct was "serious and prolonged" and his actions were "fundamentally incompatible 
with him continuing to be a registered doctor". After the pair became friends, she went on a business trip to America 
with her husband and invited Dr Shillingford along, the panel heard. They became close and started an affair, but Dr 
Shillingford - who is believed to be married with two daughters - continued to treat her for depression and anxiety.  
 
In 1996, a consulting psychiatrist wrote to him reporting a "complicating feature of her problems" resulted from the 
fact that she was in "an emotional entanglement with another man". The panel said: "Dr Shillingford must have been 
aware that this referred to him." Dr Shillinghford ended the affair in June 2004, and the patient made the complaint in 
September 2005. During the hearing, he admitted his actions were inappropriate, an abuse of his professional 
position and not in the best interests of his patient, but denied his fitness to practise was impaired.  
 

 
 

Mental Capacity Act 2005 
 

 
Human Rights Inquiry case study - The 'Bournewood' ruling, Equality and 
Human Rights Commission, 13

th
 June 2009 

The story of an autistic man detained in Bournewood hospital under the Mental 
Health Act. His carers successfully challenged his unlawful detainment at the 
European Court of Human Rights and paved the way for the Governments new 

Deprivation of Liberty Safeguard that provides extra protection for the human rights of people who lack capacity and 
find themselves deprived of their liberty. 
 

 Video - Human Rights Inquiry case study - The 'Bournewood' ruling 
http://www.youtube.com/watch?v=pz5Ecovjs4w  
 

 
 
Heartache of Leeds Alzheimer's wife, Yorkshire Evening Post, 2nd July 2009  
A pensioner has begun a legal battle for the right to care for her dying husband who has Alzheimer's. Dorothy 
Townend says medics at Asket Croft care home are forcing her husband Harry to stay at the east Leeds unit, which 
she says is "like a prison" to him. Mrs Townend, 78, from Cross Gates, had been caring for her 86-year old spouse 
at home for more than six years since his diagnosis for the brain-deteriorating illness in 2003. But after a fall at home 
in March and a short stay at Leeds General Infirmary, he was transferred to the residential home for physiotherapy. 
He has been there three months. 
 
Now Leeds Partnerships NHS Foundation Trust, which runs Asket Croft, won't let him come home because they say 
he needs 24-hour care and Mrs Townend can't provide it alone. Nursing staff are not allowed to care in the couple's 
home because of fears Mr Townend might lash out at them, as he is already alleged to have done once. The dispute 
is taking its toll on Mrs Townend who says she has lost two stones in weight in as many months. She fears Mr 
Townend's frustration and stress will aggravate his heart problems and kill him before his illness does. "We may only 
have a few months left. Let us spend our last bit of time together," Mrs Townend pleaded. "He has fallen at least 
three times while he has been in there," she said. "They are killing two people with their tactics. It's a nightmare for 
both of us. "They think they are doing what's right, but it's wrong for us." 
 
Leeds East MP George Mudie has branded the couple's treatment as "inhumane". Mrs Townend has hired a solicitor 
and is preparing to fight in court. The 2005 Mental Capacity Act allows health bosses to decide Mr Townend is 
unable to look after himself and his nearest relative ï his wife -ï is not capable of that care. The couple, both 
formerly widowed, married 15 years ago. They became friends after chatting at the cemetery while visiting their 
spouses' graves. Mrs Townend said her husband has become increasingly depressed and cries every time she 
leaves after her daily visits. She has spent thousands of pounds adapting her home to look after him. She also says 
allowing the NHS to bear the cost of his care when she can cope alone defies common sense. "Harry would be 
better off at home - this is where he belongs," she said."They are taking away our marital rights and they are making 
us miserable." 
 

http://www.youtube.com/watch?v=pz5Ecovjs4w
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She claimed over-zealous staff had accused her of speaking aggressively to her husband and had taken offence at 
her helping him remove his T-shirt and put pyjamas on. "Mentally this is ruining him. Every time I get up to leave he 
says 'Don't you want me any more?' It breaks my heart. "I have looked after him for years with this same condition, I 
know I can cope very well at home. Why can't they let him have the time he has left with his family? I don't want him 
to die in a care home." 
 
Mr Mudie said: "The Government's policy is to keep people in their homes as long as possible, which makes it even 
more unbelievable that this couple are being separated in this inhumane way. The authorities were quite content to 
let Dorothy look after (Harry] before. At some stage they will have to justify it." Leeds Partnerships NHS Foundation 
Trust declined to comment on the Townends' case, citing "patient confidentiality". 
 

 
 
Personalisation means the legal framework must be updated, Community Care, 13th July 2009 
A lack of specific legislation to support personalisation means councils are having to be creative to implement the 
policy, writes our legal expert Ed Mitchell 
 
There is an old joke goes something like this. A man in a strange town is lost. He approaches a passer-by and asks 
for directions to the station but receives the unhelpful reply: "Well, I wouldn't start from here." So it is with the law 
and personalisation. The governing legislation reflects an earlier era that was often more paternalistic. This means 
that personalisation strains at the boundaries of the legislation governing adult care services. Probably the key 
vehicle for delivering personalisation of adult social services is the direct payment, a cash sum given to a person for 
them to spend on buying the care services they need. Direct payments are restricted by section 51 of the Health and 
Social Care Act 2001, which states that payments may only be made to a client who "consents" to them. If they do 
not have the formal mental capacity to give a valid consent, direct payments are not available. 
 
Extending valid consent 
However, this restriction should soon be removed. The Health and Social Care Act 2008 has amended the 2001 act 
and regulations could be made authorising direct payments to be made to third parties. The third party would then be 
required to use them to buy the services needed by the client, having first consulted the client before deciding which 
service provider to commission. Accordingly, the views of a person who lacked the formal mental capacity to handle 
direct payments could still strongly influence the use made of the direct payment. The Department of Health has 
consulted on draft regulations to allow direct payment to be paid to third parties, but no such regulations have yet 
been made and so the "capacity bar" remains in place. 
 
Individual budgets 
The DH's personalisation guidance (LAC (DH) 2008(1)) suggests that a client with an earmarked individual budget 
(who decides not to take all or part of it as a direct payment) can decide how that part of it is spent. Currently, this is 
not fully achievable in the case of care services because community care legislation charges a local authority (and 
no one else) with deciding which services to provide to meet a person's needs. The challenge is to find an approach 
that pays significant regard to a client's choices while respecting the fact that the law requires the authority to make 
the formal decision. The process of agreeing a client's own plan for services can be constructed to achieve this. If a 
social worker is content with their client's proposals for services, the social worker (or whoever has the relevant 
decision-making responsibility at a particular council) can then make the formal service provision decision that 
implements those proposals. 
 
Self-assessment 
Under the NHS and Community Care Act 1990, legally effective self-assessment of care needs is not possible. The 
act requires the local authority itself (through its social workers) to assess a person's needs. This means a client's 
assessment of need cannot bind a local authority. But, as with individual budgets, if a social worker is content with a 
client's self-assessment, they can adopt it as the authority's formal assessment of need. It is important, however, 
that local authorities and their social workers are not lulled into thinking that they can drop out of the assessment 
process. The courts are likely to seize upon anything that looks like an authority abdicating its responsibility towards 
a vulnerable adult. In fact, the High Court has already criticised a local authority for relying on a self-assessment that 
was not a comprehensive analysis of a disabled person's needs (R(B) v Cornwall CC (2009)). The High Court said: 
"The authority cannot avoid its obligation to assess needs etc by failing to make an appropriate assessment 
themselves, in favour of simply requiring the service user himself to provide evidence of his needs". 
 
Services and grants 
The other strand of personalisation involves services and grants for disabled adults. These range from the housing-
related support services provided under the Supporting People scheme to Independent Living Fund payments. 
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Attempts have been made to bundle up these other services and grants to create a single cash pot. This was always 
going to become bedevilled by legal difficulties because each service and grant is controlled by its own statutory 
rules or, in the case of the Independent Living Fund, the terms of a trust deed. These difficulties are in effect 
confirmed by the need to include the "right to control" provisions in part two of the Welfare Reform Bill. If enacted, 
the bill would allow regulations to be made for the purpose of giving more control to disabled people over the 
services which they receive (other than community care services). Various regulations would be possible: for 
example, regulations could allow direct payments to be made to disabled persons or third parties acting for the 
benefit of a disabled person lacking capacity instead of the direct provision of services or payment of grant. Some 
local authorities have tried to overcome the difficulties described above by the use of their "well-being" powers. 
These are contained in section two of the Local Government Act 2000 and allow a local authority to do anything, 
including pay sums of money which, for example, they consider likely to promote or improve the social well-being of 
their area. 
 
Short-term fix 
The use of well-being powers are only a short-term fix while the legislative framework catches up with the drive for 
personalisation. The main downside is that these powers are not attended by the statutory safeguards that 
accompany the provision of services under legislation designed specifically for the benefit of disabled adults. For 
example, no one has the right to an assessment of their needs for well-being services nor is it clear whether 
complaints about the provision of well-being services can be put through the statutory social services complaints 
procedure. 
 
Service Cuts 
Service cuts are so unpalatable that some local authorities find it difficult to admit that they are happening. It is 
therefore important that local authorities do not seize on personalisation as a means of masking service reductions. 
We see some evidence of this in a recent decision of the High Court. JL v Islington LBC (2009) concerned a teenage 
girl with severe disabilities. The introduction of a new choice-based system for care services coincided with a 
reduction in respite care. The fact that the girl's mother had a choice as to how to use the remaining care hours 
allotted to her clearly did not compensate for the reduction in the care available, given that there was no evidence of 
an improvement in the girl's condition. The council's decision was quashed. 
 
Personalisation is a radical re-engineering of the social care system. In a society governed by the rule of law, 
however, good ideas cannot displace the law. Until the legislative framework is altered to better fit the ideals of 
personalisation, local authorities need to find constructive ways of working to balance their desire to deliver greater 
personalisation with the overriding need to act in accordance with the law. It should be remembered that trying to run 
before you can walk often leads to a fall.  
 
Ed Mitchell is a solicitor and editor of Social Care Law Today 
Published in the 16 July 2009 edition of Community Care under the heading 'A legal tangle' 
 

 
 
A simpler way to protect your future: redesigned 'Lasting Power of Attorney' forms, Ministry of Justice 
press release, 15th July 2009 
Simpler forms allowing you to choose someone now that you trust to make decisions on your behalf in the future if 
you lose your mental capacity have been presented to Parliament. The redesigned 'Lasting Power of Attorney (LPA)' 
forms give the person you choose (the attorney) the power to make decisions about your (the donor's) property or 
personal affairs if you have an accident or illness that stops you being able to make decisions for yourself - for 
example a brain injury, or a degenerative disease. 
 
There are two new proposed forms, one for Property and Financial Affairs and the other for Health and Welfare. The 
forms are shorter, simplified versions of longer forms already in existence since October 2007. When registered with 
the Office of the Public Guardian along with a fee of £120 for each form, the LPA gives the donor the peace of mind 
that it will be a person they trust who will look after their affairs if needed. 
 
Justice Minister Bridget Prentice, who is responsible to Parliament for the Office for the Public Guardian, said: 'An 
accident or illness that robs you of your ability to make decisions is traumatic enough without having legal worries to 
contend with too. This is a straightforward solution, now all the more simpler, that makes sure the legal system 
protects and helps people rather than hindering them, exactly as it should do.' 
 
Martin John, Public Guardian and Chief Executive said: 'Users told us that the existing forms were too long and too 
easy to get wrong. We have listened and have delivered a step-change in design. We have worked with customers, 
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with staff and with the legal profession to re-think the forms without compromising the important safeguards the LPA 
maintains.' The forms have been redesigned with help from Solicitors for the Elderly, Society of Trust and Estates 
Practitioners and the Law Society. Usability tests were also carried out with the assistance of customers who had 
experience of completing the current forms and members of the public who had not. Once the redesigned simplified 
forms have been considered by Parliament, the Office for the Public Guardian aims to make them downloadable 
from their website, and available in hardcopy, from 1 October this year. The redesigned forms are a culmination of a 
consultation process which has taken place over the past year and is described in the Office of the Public Guardianôs 
Annual Report and Accounts which were also presented to Parliament today. 
 

 Draft redesigned Lasting Power of Attorney forms 
http://www.publicguardian.gov.uk./forms/information-professionals.htm 
 
 

 The Lasting Powers of Attorney, Enduring Powers of Attorney and Public Guardian 
(Amendment) Regulations 2009 
http://www.opsi.gov.uk/si/si2009/pdf/uksi_20091884_en.pdf 
 
 

Office of the Public Guardian Annual Report and Accounts 2008 - 2009  
This report contains details of the OPG's performance and the work undertaken during 2007 - 
2008. The report also contains the annual report by the Public Guardian to the Lord Chancellor 
on the discharge of his functions. This new report specifically covers the statutory role and duties 
of the Public Guardian, and is separate from the annual report of the OPG as an agency. It is a 
requirement of the Mental Capacity Act 2005 (MCA) that this report is produced annually. 
 

 Office of the Public Guardian Annual Report and Accounts 2008 - 2009 

http://www.publicguardian.gov.uk./docs/opg-annual-report-accounts-2008-091.pdf  
 

 
 
'Slow' take-up of detention safeguards for vulnerable people, Health Service Journal, 16th July 2009 
Safeguards brought in to prevent vulnerable people from being arbitrarily detained in hospital are not being used, 
according to legal experts. Most primary care trusts and local authorities have applied the deprivation of liberty 
safeguards fewer than five times since they were introduced in April, according to the latest figures collated by law 
firm Weightmans. This is despite the government predicting around 5,250 people would benefit from the safeguards 
in the first year they were brought in. Mental Health Network director Steve Shrubb said: ñThe take-up is relatively 
slow. Itôs vital we protect peopleôs rights - we should be finding out whatôs going on.ò The safeguards accompanied 
the Mental Capacity Act 2007 and aim to ensure people are deprived of their liberty only when there is no other way 
to care for them or provide treatment to them safely. Of the 300 PCTs and local authorities charged with 
implementing the safeguards, more than two thirds say they had fewer than five cases and almost a quarter had 
none at all. 
 

 
 
MCA Update, edition 22, July 2009, Office of the Public Guardian, 23

rd
 July 2009 

Articles include:  

¶ New Lasting Power of Attorney (LPA) forms laid in Parliament 

¶ Wider impact of MCA 

¶ OPG Birmingham fully operational 

¶ Safeguarding Vulnerable Adults Policy 

¶ Compliance and Regulation at the OPG 

¶ Change to the rate of interest paid on funds held in Court  

¶ High praises for British Sign Language (BSL) DVD 

¶ Mental Capacity Act Deprivation of Liberty Safeguards (MCADOLS) 

¶ IMCA Service update 
 

 MCA Update, edition 22, July 2009 
http://www.davesheppard.co.uk/access/pdf_files/mcajuly09.pdf 
 
 

http://www.publicguardian.gov.uk./forms/information-professionals.htm
http://www.opsi.gov.uk/si/si2009/pdf/uksi_20091884_en.pdf
http://www.publicguardian.gov.uk./docs/opg-annual-report-accounts-2008-091.pdf
http://www.davesheppard.co.uk/access/pdf_files/mcajuly09.pdf
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Norwich bid to change care law, Norwich Evening News, 23rd July 2009 
Thousands of carers across Norfolk could be given extra power to ensure their loved ones and friends get the right 
sort of care - if a bid to change the law gets Government backing. An estimated 81,000 people in the county care for 
a relative, friend or neighbour and Norwich City Council is fighting to get the law altered to allow for a ñpower of careò 
so those carers can make key decisions for the people they look after. The bid, backed by Norfolk County Council, 
comes after carers told city council officers that when a carers are not living with the person they look after it is all 
too easy for decisions on care to be taken without their knowledge. 
 
The council is pressing ministers to introduce nationally a ñpower of careò which would work along similar lines to the 
ñpower of attorneyò. That allows people to choose someone to make decisions about their healthcare and welfare, 
but only when the lasting power of attorney is registered and the individual lacks the capacity to make the decisions 
themselves. But the city council, acting after findings by an Independent Commission for Older People which it set 
up, says a legal ñpower of careò would mean the nominated carer could arrange and co-ordinate services for 
someone who could still make decisions but found it difficult to organise their care services. 
 
The city council's executive agreed yesterday to send a proposal to the Local Government Association under the 
Sustainable Communities Act calling for the introduction of 'a power of care'. Bob Cronk, head of community 
services at the city council, said: ñCarers often lack the authority to organise and negotiate on behalf of the older 
person they are caring for. ñThis weakness could be overcome by formal recognition of the status of individual carers 
and the Independent Commission for Older People has recommended that what they describe as 'a power of care' 
should be developed and attached to the current lasting power of attorney legislation.ò 
 
Steve Morphew, council leader, said he hoped the move would ensure carers were formally involved in, and could 
influence, discussions between social services, health services and other service providers when providing care - 
potentially helping people stay independent in their own homes for longer. He said: ñWe could not believe it did not 
exist already. It just seems so obvious. ñI am hoping the county council will support us, as they provide the social 
services element, but we are doing this from a community wellbeing perspective and because it was something we 
were noticing through our role as a landlord to tenants.ò 
 
The quality of care elderly people receive has hit the headlines with Norfolk County Council telling private care firm 
Careforce it is prepared to terminate its contract to provide care unless the service improves. The company took 
over the contract in February but problems have stacked up. Harold Bodmer, director of adult social services at 
County Hall, said: ñWe would support any move that gives more support and assistance to carers while at the same 
time helping individuals to remain in control of their own care. It will also help to generate national debate around 
caring.ò Phil Wells, chief executive of Age Concern Norwich, said: ñThere is a real problem around elderly people 
who find it difficult to accept they need care, but the problem is that, with the power of attorney, the cost has been 
creeping up and there is an issue about who pays for it. But it is a debate we are happy is taking place.ò 
 

 
 
Mum begs Wolverhampton hospital: Give me my daughter back!, Sunday Mercury, 26th July 2009 
A mum claims health bosses have threatened her with arrest if she tries taking her severely disabled daughter home 
from hospital to care for her. Distraught Jackie Kucharski is fighting a high court battle to look after Maria, 20, who 
suffered a devastating brain tumour at the age of 12. She claims Wolverhampton City Primary Care Trust is refusing 
to allow her daughter home ï as it would cost £225,000 more to treat her there than in a care centre. And the mum-
of-three says one staff member even warned she could face police action if she took Maria home without their 
permission. 
 
Jackie, 51, said: ñItôs devastating as a mother to be told you will be arrested for trying to do whatôs best for your child. 
ñJust because it saves health bosses money, doesnôt mean it is the right thing to do. But all they think about is the 
cost.ò The Trust, in a letter to the family, admitted wanting Maria placed in a nursing home as that would cost 
£195,000 a year in care costs, compared to the £421,000 price of 24-hour home care. The PCT, which denies the 
arrest claims, is now locked in a highly emotive and potentially ground-breaking high court legal wrangle with Jackie 
over the future of her daughter. Doctors are backing the mumôs request to care for Maria at the family home in 
Wednesfield, with 24-hour care assistance. But she will have to remain in a rehabilitation unit at West Park Hospital, 
Wolverhampton, until a ruling on the case. 
 
Jackie, a former carer, said her daughter was taken into the hospital unit to assess her needs in March as part of a 
court order. But since then the PCT has refused to let her leave until the High Court makes a final decision. ñThe 
PCT are delaying court proceedings by saying more witnesses need to be called,ôô said tearful Jackie, married to 
lorry driver husband Eugene, 52. óóBut in the meantime a PCT official said if I tried to take Maria out of hospital, they 
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would have me arrested.ôô She added: ñMaria is only 20 years old with the mental age of a child. She needs to be 
around family and young people, not stuck in a nursing home because it is reckoned to be cheaper. ñWe have taken 
Maria to Girls Aloud concerts and the theatre and want to give her a normal life, not dump her in a care home with 
elderly people.ôô Maria was a happy, normal child until she was diagnosed with a brain tumour at the age of 12. But 
she suffered complications during a nine-hour operation to remove it at Birmingham Childrenôs Hospital, leaving her 
in a coma for six months. When the schoolgirl woke up, she was left severely handicapped and totally dependent on 
others. 
 
Today, she has a short term memory and difficulty communicating. She is also wheelchair-bound, incontinent, 
diabetic and at risk of fits if spinal fluid leaks into her brain. Maria also has no sense of thirst and will not drink even if 
dehydrated, meaning she must be fed careful amounts of water throughout the day. Yet despite her medical 
problems, her devoted mum says she can still sing along to her favourite records and her personality shines through. 
Dr Martin English, an oncologist at Birmingham Childrenôs Hospital, is supporting the Kucharski familyôs bid to have 
Maria at home with a 24-hour carer package. He said in a medical report: ñItôs incredible that her parents have been 
able to provide the level of care for Maria that she has received at home. ñThere is absolutely no question at all that 
Maria meets the criteria to be eligible for continuing NHS healthcare. ñThe ideal solution would be for additional 
support to be provided to Mr and Mrs Kucharski at home, so that Maria can continue to benefit from their expertise 
and live in her own home with support.ò 
 
Solicitors representing Wolverhampton PCT first wrote to the Kucharski family in 2007 saying health officials had 
decided the best option for Maria was to be in a nursing home. The Trust added that although it was the familyôs 
wish for Maria to stay at home, ñgiven the difference in costs between the options, the PCT believes this option is no 
longer a justifiable use of resources.ôô In a statement to the Sunday Mercury Jon Crockett, chief executive of 
Wolverhampton PCT, said: ñThis is a complex case as Maria has extensive clinical needs that require the support of 
specially trained nurses. ñIn March 2009, a Court Order provided that Maria should be admitted to hospital for an 
assessment of her future care needs by a team of experts. Mr and Mrs Kucharski gave their consent to this. ñOn 
June 30, Mrs Kucharski applied to the Court of Protection for an order that Maria be discharged from the hospital 
and the PCT provide care for Maria at home. ñThe application was opposed by the Official Solicitor, who represents 
Mariaôs best interests, who considered that it was in her best interests to remain in hospital until a decision about her 
long-term care can be made. ñThe PCT has not made, and cannot make, a decision on the future provision of 
Mariaôs care until further information from expert witnesses has been provided. ñMariaôs current care needs are 
being met in hospital and the PCT is in regular contact with her family regarding her care and treatment. óóMaria has 
daily contact with her family and goes home on day trips on a regular basis. ñAt no time has Mrs Kucharski been told 
by any member of PCT staff that she would be arrested if she tried to remove her daughter from West Park 
Rehabilitation Hospital. ñMaria is currently subject to a Court Order and at present any decision regarding her 
discharge would need to be approved by the Court.ò  
 
The astonishing court case comes just months after social services and police, armed with a battering ram, took an 
elderly woman away from her family and back into a Coventry care home. Betty Figg was taken in a wheelchair from 
her daughter Rosalindôs house after four police officers, two social workers and a doctor arrived with a warrant. 
Rosalind had withdrawn her frail 86 year-old mother from a care home because she had asked to come home, but 
the pensioner, who suffers from dementia, was returned to the centre. 
 

 
 
óDoctors are expected to prolong life, but it is not an obligationô, The Times, 29th July 2009 
The General Medical Council advises that patientsô wishes or those of their immediate families should be carefully 
considered when the time comes to make decisions about end-of-life care. A hospital doctor may have to choose 
whether to perform cardiopulmonary resuscitation on an elderly patient, or a GP may have to decide whether to 
admit a dying patient to hospital or to keep him comfortable at home. This is a different issue from that of assisting 
suicide and in many ways it is more challenging. To help a patient end his life, either by providing a prescription or 
personally administering a fatal overdose, is an active process, but one in which the patient has played a pivotal role. 
Deciding to withhold treatment from patients who may not have the capacity to refuse it for themselves is a medico-
legal tightrope. 
 
A doctor is expected to take all reasonable steps to prolong life. There is a presumption that he will act this way but 
there is no absolute obligation to do so. The final judgment rests with the doctor but he should be prepared to justify 
whatever decision was taken. Patients who have the ability to decide for themselves should have their wishes 
respected. A written advance directive is invaluable but could be rendered ineffective if the patient has not discussed 
their wishes with the family. Some patients lack the ability to express themselves, and the family's advice should be 
sought. Did the patient who is now comatose ever discuss how they would wish to be treated? 
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The crux of an advance directive is that it should be applicable to the current situation. It could be argued that a 
patient who signs a ñDo not resuscitateò order and self-harms a few days later should be treated and then assessed 
for signs of an underlying and potentially treatable depressive illness. If a patient has a condition that might lead on 
to what the GMC euphemistically terms ñmental frailtyò, then they should be encouraged to consider what their 
wishes might be in future. Patients have a right to live and die with dignity.  
 
Dr Martyn Lobley is a GP in southeast London 
 

 
 
Deprivation of Liberty Safeguards - Supervisory body contact details, Department of Health, 31

st
 July 2009 

The Deprivation of Liberty Safeguards became effective on 1st April 2009. In order to facilitate contact between 
managing authorities and supervisory bodies the Department of Health has been provided with contact details of 
their "supervisory body office" for each PCT and LA acting as a supervisory body. 
 

 List of supervisory body contact details - local authorities (updated 31st July 2009) 
http://www.dh.gov.uk/en/SocialCare/Deliveringadultsocialcare/MentalCapacity/MentalCapacityActDeprivationofLibert
ySafeguards/index.htm#jumpTo15 

 

 List of supervisory body contact details - PCTs (updated 31st July 2009) 
http://www.dh.gov.uk/en/SocialCare/Deliveringadultsocialcare/MentalCapacity/MentalCapacityActDeprivationofLibert
ySafeguards/index.htm#jumpTo15 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

http://www.dh.gov.uk/en/SocialCare/Deliveringadultsocialcare/MentalCapacity/MentalCapacityActDeprivationofLibertySafeguards/index.htm#jumpTo15
http://www.dh.gov.uk/en/SocialCare/Deliveringadultsocialcare/MentalCapacity/MentalCapacityActDeprivationofLibertySafeguards/index.htm#jumpTo15
http://www.dh.gov.uk/en/SocialCare/Deliveringadultsocialcare/MentalCapacity/MentalCapacityActDeprivationofLibertySafeguards/index.htm#jumpTo15
http://www.dh.gov.uk/en/SocialCare/Deliveringadultsocialcare/MentalCapacity/MentalCapacityActDeprivationofLibertySafeguards/index.htm#jumpTo15
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Advertisement 
 
 
 

The Mental Capacity Act 2005: A Guide for Practice 
Second edition 
  
Robert Brown, Bournemouth University  
Paul Barber  
Debbie Martin  

 
 

In 2007 The Mental Capacity Act came into effect providing a new statutory framework for 
decision making. This book provides a practical guide to working within the requirements of the 
Act, identifying situations where staff will need to be familiar with the Act and Code of Practice, 
and providing checklists and exercises to help people to ensure compliance with the new 
requirements. The new edition also includes the complete text of the Deprivation of Liberty 
Safeguards and will be of immense value to Best Interest Assessors. 
 
Series: Post-Qualifying Social Work Practice 
 
 
Key features: 
Å Contains the full text of the main body of the Act  
Å Contains the Deprivation of Liberty Safeguards 
Å Essential reading for Best Interest Assessors 
Å Contains practical advice and checklists for working with the Act 
 
ISBN: 9781844452941  
Pub. Date: 29/07/2009  
  
Price: £25.00 
 

 
http://www.learningmatters.co.uk/title.asp?mybid=695 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

http://www.learningmatters.co.uk/title.asp?mybid=695
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Inquiries / Reviews / Complaints: completed / published / being set up / sought 
 

 
Independent investigation into the care and treatment of RR and AT, NHS London, 18th 
March 2009  
On 12 December 2004, RR killed AT at Shrewsbury Court, an independent hospital which is part 
of the Whitepost Healthcare Centre, in Redhill, Surrey, where both were resident. RR was 
convicted of ATôs manslaughter on the grounds of diminished responsibility and jailed for life, the 
only sentence permitted by the Crime (Sentences) Act 1997. AT, who was 56 at the time of her 
death, had been resident at Shrewsbury Court since 1 May 2001. Her placement was arranged 
and funded by West Kent Health Authority. RR, who was 71 at the time of the homicide, had 
lived at Shrewsbury Court since 22 June 2004. His placement was jointly funded by what was 
then known as the South London and Maudsley NHS Trust (SLaM) and by Croydon Primary 

Care Trust (Croydon PCT). This Inquiry was commissioned in March 2006 by South West London SHA (now part of 
NHS London) with the support and co-operation of K&M SHA (now part of NHS South East Coast). 
 

 Roberts Inquiry 
http://www.davesheppard.co.uk/access/pdf_files/Inq-RRoberts.pdf 
 
From previous DSA bulletin 
Family threatens to sue over mother's death at hands of psychopath, Life Style Extra, 4th January 2006 
The family of a woman killed when a sado-masochistic psychopath slashed her throat today vowed to sue health 
bosses they blame for her death. As Ronald Roberts, 75, was given a life sentence at the Old Bailey for the killing of 
56-year-old Angela Titley, her son said he was "horrified" by the failure to protect his mother. Roberts, who has a 
history of mental illness, formed a sexual relationship with the mother of two despite warnings that he posed a risk to 
women. Roberts and Mrs Titley were inpatients at the privately-run psychiatric hospital White Post Health Care 
Centre in Redhill, Surrey. The unit at the time did not segregate patients from each other. After starting a 
relationship, Roberts went on to stab his lover repeatedly with a Swiss Army knife she had given him so they could 
carve their names on a tree trunk. Days before the brutal killing on December 12, 2004, Roberts complained to 
nursing staff that voices in his head were saying that his younger lover was cheating on him and were urging him to 
harm her. But staff ignored the warnings that led to Mrs Titley being killed in her bed as she slept. 
 
Speaking outside court her son, Russell Crowe, 34, said: "There were certainly a lot of clear failures in regards to the 
care of my mother. I was horrified to hear of certain facts that have come out in this case." When asked whether his 
mother would still be alive today had the correct procedures been followed, the recruitment consultant from 
Hampshire said: "100 per cent. At this point what we need to do is reflect on the outcome of this case and look at all 
the facts, consult with our legal advisors and take advice as to whether we pursue criminal or civil action against the 
home owners, social services and the health service." The court heard that Roberts should have been given an 
injection of anti-psychotic drugs every three weeks. Medical records at the centre showed he was due to be given 
the drugs three days before the killing, on December 9, but no records exist that he did receive the treatment. 
 
Sentencing Roberts to life after he pleaded guilty to manslaughter on the grounds of diminished responsibility, Judge 
Anthony Morris said: "This was a particularly savage attack. Although there appear to have been numerous and 
alarming shortcomings in the procedures and steps taken to protect Mrs Titley from you and to prevent you from 
behaving in the way you did, I will say no more about them as I am told there are two inquiries pending considering 
these issues in detail." Judge Morris recommended that he served at least four years before he can be considered 
for parole. 
 
Earlier the court heard that the NHS and Surrey County Council are to launch two probes into the care and treatment 
of Roberts and Mrs Titley. Roberts had been described by health professionals as being a paranoid psychopath with 
"sado-masochistic traits" and a report in July 2004 stated he still posed a risk to women, especially those with whom 
he formed a sexual relationship. The report came a month after he was allowed to enter the unit that housed female 
and male patients with mental health problems in June 2004. Once there, he befriended widow Mrs Titley, who 
suffered from chronic schizophrenia and had been a resident there since 2000. In October he told staff he wanted to 
strangle Mrs Titley but only stopped himself because he did not want to end up in Broadmoor. Previously Roberts 
had spent 18 months behind bars for stabbing his mistress in the stomach with a pair of scissors in 1975. At the time 
he told psychiatrists he had wanted to kill seven out of his ten past girlfriends. And he was sectioned to Bethlem 
Hospital in Kent in March 2002 after he robbed an elderly lady of her handbag while brandishing a pair of scissors 
because he had run out of cigarettes. Upon his release he moved to the psychiatric hospital. 
 

http://www.davesheppard.co.uk/access/pdf_files/Inq-RRoberts.pdf
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Serious Case Reviews in Adult Safeguarding, Social Care Workforce Research Unit, 
March 2009 
This study was commissioned by the Department of Health (DH) to explore specific aspects of 
adult Serious Case Reviews (SCRs) in England and Wales. The research team conducted a 
national survey and interviewed 14 people with experiences of commissioning and conducting 
SCRs. Many examples of local SCR policies and protocols were examined to inform this review 
and 15 reports were analysed to identify learning about the process of SCRs. Together this 
evidence reveals the great importance of the anticipated revision of the Association of Directors 
of Adult Social Services (ADASS) SCR guidance and the potential for DH to collate SCRs to pull 
together their findings and communicate these more widely to those who have responsibilities to 

promote adult safeguarding. 
 
The national survey found that in the period 2000Ȥ2006 at least 94 Reviews have been conducted, are in progress or 
are in prospect in England (across 62 authorities), and at least seven Reviews have been conducted in Wales 
(across five authorities). The maximum number undertaken in any one authority was four. The conclusions and 
suggested improvements of this study are summarised below and have been passed to the current (2009) 
consultation being undertaken by the DH on the review of government guidance about adult protection or 
safeguarding as it is now termed to inform its deliberations: 

¶ There has been an uneven distribution of SCRs across local authorities but they are widely valued. This rests 
on a perception of them as potentially useful learning vehicles, primarily among local agencies in social and 
health care sectors. 

¶ There is strong support for greater national guidance about SCRs. We suggest that a national reporting 
system be devised by the Department of Health for SCRs. There is a desire for national collation of SCRs in 
order to disseminate lessons learned or points of difficulty. This is a requirement for childrenôs SCRs. 
However, SCRs are local reports and their commissioning and follow up should continue to be the 
responsibility of the local Safeguarding Adults Board (SAB). We did not find support for a regulatory or 
inspection system to be the body to receive and scrutinise SCRs. 

¶ There may be good cause to formalise the classification of the various reviews at a local authorityôs and other 
agenciesô disposal and their relationship to each other when more than one needs to be undertaken (for 

example, the move to undertake multiȤagency domestic violence homicide reviews). We suggest that that 
the Department of Health refers this matter to the new, integrated Care Quality Commission in 2009 to 
minimise the gaps and duplications that were identified in this study. The potential for scrutinising ónear 
missesô might usefully be considered in adult services. 

¶ Central prescriptionðthe removal of the voluntary element in SCRs in adult protectionðwas widely supported 
by interviewees. They saw this as representing a sign of how important the government sees the practice of 
safeguarding adults. The current review of No secrets has called for responses to this matter and, at the 
time of writing, there seems to be wider affirmation of this perspective from some sectors. 

¶ Learning lessons as the prime rationale of SCRs is well understood and supported. We suggest that this 
rationale continue. However, agreed review periods should be established by the SAB to monitor if lessons 
have been taken on board. 

¶ An independent Chair was agreed to be important in order for there to be neutrality in relation to all the 
agencies involved. However, it is not universal practice and it is costly. When establishing/setting up a SCR, 
the need for an independent Chair should be seriously considered. Statutory organisations in membership of 
the SAB should share the costs of SCRs. 

¶ As with childrenôs SCRs (Part 8 Reviews), there is a question mark over the length of time it is taking to 
produce some reports in adult safeguarding. Where it is not possible to produce these within three months, 
we recommend that the reasons for the delay are explicit in the report. The SAB should receive regular 
progress reports on a commissioned SCR and take action if delay appears unreasonable. 

¶ Reports are often characterised by a failure to expressly consider the issue of threshold (what makes this 
particular case or incident deserving of a review). This means that the rationale for a report is not always 
clear, nor is its methodology. We recommend that the reasons for the SCR are contained in reports and that 

the methods of the review are set out, with observations on any lack of coȤoperation or approaches that 
seemed to have been particularly fruitful. Decisions about anonymity and confidentiality should be taken at 
local level by the SAB, informed by legal advice if necessary. A chronology of events and communications is 
helpful to readers, although these may suggest, with the benefit of hindsight that events were more 
predictable than they might have been. 

¶ In relation to procedural guidance, we heard that this is in the process of being expanded and improved in 
many areas (for example, in relation to media strategy, staff support and the involvement of family 
members). We note the effectiveness of the championing of these issues by the Association of Directors of 
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Adult Social Services (ADASS) network and recommend that this network further engages with other sectors 
to devise further guidance to cover all sectors, particularly the NHS. 

 

 Serious Case Reviews in Adult Safeguarding 
http://www.elderabuse.org.uk/No%20Secrets%20AP%20consult/SeriousCaseReviews%20Report.pdf 
 

 
 
Comprehensive and spectacular failures over child in care, Local Government 
Ombudsman, 1

st
 July 2009 

Failures by the former Cheshire County Council led to a child in its care never attending 
secondary school, finds Local Government Ombudsman, Anne Seex. In her report, issued today 
she says: ñIt failed, comprehensively and spectacularly, to fulfil its responsibilities for [the child] 
or to promote her welfare.ò L is now a young woman of 20. When she was a small child she was 
on the child protection register and then, from the age of twelve-and-a-half, in the care of the 
Council but placed to live with her mother. Lôs mother suffered from mental illness and was 
prone to volatile, violent and sometimes bizarre behaviour. L was a bright child but from Easter 
2000 her mother stopped her from attending her last year at primary school and, despite being 

in the Councilôs care from February 2002, L reached school leaving age in 2005 without ever attending secondary 
school. Lôs only education from the age of 10 was a maximum of 10 hours a week with a tutor at the local library, but 
there were significant periods without any education at all.  
 
With the help of the National Youth Advocacy Service (NYAS), L complained to the Council. Although it accepted 
some fault, L was dissatisfied and complained to the Ombudsman, saying: ñHow can they say they know what I 
wanted when I was only seeing someone every year or so and they were always changing é ñThey are making it 
seem like they were being good to me, listening to me and allowing me not to go to school. I wanted to go to school.ò 
 
While recognising that L's age and declared desire to stay with her mother posed considerable challenges, the 
Ombudsman found numerous, serious, specific failures as well as the overarching maladministration of failing to fulfil 
its parental responsibility for L or to promote her welfare.  
 
The Ombudsman said: ñL was and is capable of achieving a level of education and qualifications that could make a 
very significant difference to her earning potential. Although she is succeeding in her current chosen career, it is not 
secure and her lack of education and qualifications may become a major disadvantage for her. The injustice caused 
to L by the Councilôs maladministration is long term and enduring.ò 
 
Elena Fowler, NYAS Chief Executive Officer, said: ñNYAS is delighted that advocacy support through the complaints 
process has resulted in a real victory for the voice of vulnerable children and young people. It is evidence of the plain 
fact that above all else, children and young people want to be recognised and valued. Had it not been for the special 
role of advocacy this outcome would not have been achieved. NYAS has provided independent help and support in 
a system which at times is difficult for adults themselves to navigate. We are extremely pleased to have been able to 
assist L to persist in her complaint and to have finally been heard properly.ò 
 
The Ombudsman recommends that Cheshire East Council, as successor to Cheshire County Council, should:  

¶ apologise to L; 

¶ agree with her a detailed plan for delivering the previous commitments made by the County Council; and 

¶ make £45,000 available either for immediate investment in purchasing a home (by a shared ownership 
scheme if necessary) or to be held in an interest-bearing account and released to her when she is 30 years 
of age or in equal annual thirds when she embarks on and maintains a programme of education leading to 
qualifications ï whichever is the sooner. 

 

 Investigation into complaint no 08 003 864 against the former Cheshire County Council 
http://www.lgo.org.uk/GetAsset.aspx?id=fAAxADAAMAA4AHwAfABGAGEAbABzAGUAfAB8ADAAfAA1 
 

 
 
Knifeman is held without time limit, Middlesbrough Evening Gazette, 2nd July 2009  
A schizophrenic knifeman who stabbed a department store worker days after he was released from hospital could 
spend the rest of his life in a mental care unit. Paul Dempsey, 33, took a knife into Middlesbrough town centre and 
sought out a lone female stranger to attack as an "easy target", a court was told. "It was not to kill her. It was to kill 

http://www.elderabuse.org.uk/No%20Secrets%20AP%20consult/SeriousCaseReviews%20Report.pdf
http://www.lgo.org.uk/GetAsset.aspx?id=fAAxADAAMAA4AHwAfABGAGEAbABzAGUAfAB8ADAAfAA1
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somebody, anybody," the former mental patient said. Without warning or reason, he walked into Binns store and 
stabbed Rosie Bonner hard in the small of the back with the kitchen knife. The attack at about 4.40pm on January 30 
sparked "pandemonium" in the shop among distressed shoppers and staff, said prosecutor Christopher Knox 
yesterday. Ms Bonner, 39, the manager of the Warehouse concession, was left physically and mentally scarred by 
the assault, Teesside Crown Court heard. 
 
Dempsey, who had a history of mental problems and attacks on women, was released from voluntary detention in a 
Darlington unit eight days earlier. An investigation into his care has now been launched by the NHS Trust. "It is a 
thousand pities you were released from treatment just over a week before," said Judge Peter Fox QC, the Recorder 
of Middlesbrough. "It was a shocking and extremely serious crime, and one which you had contemplated for some 
time and for which you were prepared." 
 
Two psychiatrists judged him to be mentally ill, suffering from a form of schizophrenia. They recommended he be 
detained in a mental hospital for treatment. The judge ordered that Dempsey be detained under the Mental Health 
Act at the Hutton Centre in Middlesbrough. He also made an order restricting Dempsey's discharge with no time 
limit. Dr Rajesh Nadkarni said Dempsey exhibited "worrying deviant thoughts", but was not a psychopath. "The risk 
of him offending in a similar way towards women is extremely high," he said. 
 
Dempsey, formerly of Sanderson Street, Darlington, admitted attempted murder and having an offensive weapon in 
a public place. Nigel Soppitt, defending, said of Dempsey: "He is very, very sorry for the way that he behaved on that 
particular fateful day. "What he can't do is offer an explanation to his victim." He had a history of mental health 
problems since adolescence. He tried to kill himself, became withdrawn, alcoholic and threatened a family member 
with a knife. He was treated by psychiatric carers, but was discharged aged 22. Shortly afterwards, he attacked two 
women in Darlington. He was detained under the Mental Health Act in 1995, and was locked up for seven months.  
 
He had no convictions since, but after 10 to 11 uneventful years, he unravelled again under the pressure of a job. 
Feeling there was something wrong, he was voluntarily confined to a psychiatric ward in Darlington where he was 
treated in the winter of 2007. He was discharged in January, eight days before the attack. That day, he told police he 
was depressed and anxious. He drank about seven pints and was not taking his medication or medical advice. He 
said he needed to release pressure building up in his mind and had problems with his medication. He said he carried 
the knife because he was "a little bit paranoid". Mr Knox said: "He went on to describe how he had been going out 
looking for a lone female to attack." 
 
Dempsey told police he tried to find a lone woman because he thought she would be an "easy target". Binns staff 
were puzzled by the unkempt customer, thought he looked out of place, "glazed and fixated" as he visited the store 
twice that afternoon between drinks at a pub. On his third visit, he approached Ms Bonner from behind as she 
worked, put his hand on her shoulder and stabbed her. He tussled with security staff, sustaining injuries himself, and 
was held by guards until the police arrived. The struggle was captured on a mobile phone video camera and posted 
on internet site YouTube. 
 
A spokesperson for Tees, Esk and Wear Valleys NHS Foundation Trust said: "As part of our standard procedures 
we are carrying out our own internal investigation into Mr Dempsey's care and this investigation is still ongoing. 
Once completed, we will submit our report to the strategic health authority for consideration and discuss the findings 
with Ms Bonner and Mr Dempsey as appropriate." Detective Inspector Heather Eastwood from Middlesbrough CID 
said the incident was a random, savage and completely unprovoked attack on an innocent lady at her place of work. 
Bonner has long term health risks. 
 

 
 
Inquiry into sex offender's rape, BBC News, 6th July 2009  
The Vale of Glamorgan council's Youth Offending Service had monitored the teenager An investigation is under way 
after a teenager on the sex offenders register raped another boy six years his junior. The 16-year-old from the Vale 
of Glamorgan has now been detained under the Mental Health Act after admitting the offence at Cardiff Crown 
Court. He had been monitored by police and the Vale of Glamorgan council's Youth Offending Service (YOS) after 
committing a previous sexual offence. They are now reviewing the case for the Local Safeguarding Children's Board. 
 
 
Local AM Jane Hutt has also asked for a meeting with the council's leader, along with the minister for social services 
and the chief inspector for social services in Wales. It comes after the court heard that the 16-year-old had assaulted 
the young boy for three years, from when he was aged seven. The younger boy said he was threatened with a 
penknife if he didn't do as he was told. The teenager, who cannot be named for legal reasons, had been convicted 
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four years earlier of a sexual offence involving another 12-year-old boy, the court was told. He was also banned from 
working or having unsupervised contact with children under the age of 16.  
 
A review is now being conducted by agencies involved in monitoring the teenager after he moved to the area after 
being given a referral by a youth court in England for his previous sexual offence, which occurred in 2004. As he was 
a registered sex offender, he was the subject of multi-agency public protection arrangements, managed by the 
police. He was also monitored by the Vale of Glamorgan council's YOS, a multi-agency partnership composed of 
social workers, probation officers, police officers, education and health workers, and drug misuse professionals. 
However, the council said he completed the period of supervision as required in July 2007, when it was decided that 
no further action was needed.  
 
Beverley Noon, the council's operational manager said: "The young man was a client of the YOS for a 10 month 
period on a referral order until July 2007. As the 2004 offence was of a sexual nature he was referred to a specialist 
service for young people. The conclusion of their assessment in June 2007 was that further intervention was 
unnecessary and that he did not require anything other than the current level of support and supervision being 
offered to him by the YOS. "He completed the period of supervision as required in July 2007 and the council's 
involvement ceased."  
 
Ms Hutt, AM for the Vale of Glamorgan, said: "Obviously we have got to hear from those at the sharp end dealing 
with this... we certainly have to ensure that all agencies involved are held to account. It has to come out into the 
open what's happened, what the history is and the most important thing is are our systems working now to protect 
vulnerable people, particularly children and young people."  
 
Philip Evans, the Vale's social services director and chair of the Local Safeguarding Children's Board, which 
requested the review, said: "The board expects the reports from all the agencies to be completed soon, including 
any lessons to be learned and recommendations for action. These reports will be considered by the board when 
finalised."  
 
Deputy Minister for Social Services, Gwenda Thomas, said she was "saddened" to hear about the "tragic events". 
ñThe review will identify whether there are any issues for local agencies to consider. My officials will consider the 
outcome of the management review that is being conducted." The case comes after the Vale of Glamorgan council 
apologised unreservedly earlier this year to the family of young children sexually abused by a teenager placed with 
them by social services. Three workers were suspended after the 19-year-old admitted rape and sexual abuse at 
Cardiff Crown Court while on a placement scheme for adults  
 

 
 
Broadmoor not fit for purpose, says watchdog, The Guardian, 21st July 2009  
Broadmoor high-security hospital is "totally unfit for purpose" and the mental health trust 
responsible for it is putting patients at risk of harming themselves or others despite repeated 
warnings, a report has found. An investigation by the healthcare watchdog the Care Quality 
Commission (CQC) concluded that patient care at Broadmoor is seriously compromised by poor 
management and the hospital's inadequate, ageing building. According to the report, vital 
structural adjustments that could improve ward layouts ï to ensure staff could adequately 
observe patients at risk ï have been hindered by its listed building status. It also concluded that 
another of West London mental health NHS trust's secure units, the 130-year-old St Bernard's in 
Ealing, needed to be upgraded urgently. 

 
The regulator condemned the trust for failing to implement changes to the running of Broadmoor, which houses 
about 250 patients on its Berkshire site, even though recommendations for improvements were made as long ago as 
2003. Between 2001 and 2008 there were eight suicides at Broadmoor, compared with just one at Rampton, 
Nottinghamshire, and none at Ashworth, Merseyside, the two other high-security mental health facilities in England, 
further highlighting the need for urgent action, according to the report. In what has been widely seen as a scathing 
indictment, the CQC accused managers of being "good at writing policies, but not good at putting them into action". 
In addition to the problems around patient supervision at Broadmoor, the report concluded that staff shortages at the 
facility were a "persistent problem" with vacancy levels running at almost a quarter (22%) on some wards. 
 
The report concluded that there was some evidence of the trust implementing recommendations recently but goes 
on to reveal a litany of failures over almost a decade. Among the most concerning, investigators said, is the lack of 
appropriate or thorough investigation into serious incidents including suicides, enduring ward overcrowding and, in 
the case of St Bernard's, an absence of access to basic primary healthcare. The final report lambasted trust bosses 
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for failing to learn from previous incidents. It comes just two days after another report issued by the CQC accused 
mental health services in England of housing children alongside adults in breach of guidelines and of failing to deal 
with chronic problems such as under-staffing. 
 
In response to today's report, Barbara Young, the CQC chairman, called West London mental health NHS trust's 
approach to risk management "seriously flawed". She said: "Given the nature of its services, the organisation should 
be leading the way in managing risks, yet in some instances they tolerated poor and mediocre practices. The same 
problems about managing risk, overcrowding, substandard buildings and staff shortages were raised on a number of 
occasions, yet the trust's response was slow and piecemeal." She warned that mental health trusts which failed to 
act on its recommendations in future could face sanctions. 
 
Charities and campaigners are demanding urgent action to address what they say are entrenched problems. Paul 
Farmer, the chief executive of Mind, called the failures by the trust "grave", adding that they were indicative of 
problems revealed "year after year" with inpatient mental health care more generally. "The sheer inconsistency of 
care on wards is a major problem. The real shock is that once uncovered, bad practice and poor conditions can be 
allowed to persist ï sometimes indefinitely," he said. CQC investigators made five announced and three 
unannounced visits and interviewed almost 300 people including current and former staff, service users and their 
relatives and voluntary organisations. It also analysed more than 1,000 documents. A spokesman for the trust said it 
had already made improvements but "in no way wanted to hide behind" the progress that had been made. He 
added: "We hold our hands up to the report. We know there is still some way to go." 
 

 Investigation into West London Mental Health NHS Trust  
http://www.cqc.org.uk/usingcareservices/healthcare/concernsabouthealthcare/westlondonmentalhealthnhstrust.cfm 
 

 
 

Homicide by mentally ill has risen, National Confidential Inquiry into Suicide and 
Homicide by People with Mental Illness press release, 29th July 2009 
The number of people killed by individuals suffering from mental illness in England and 
Wales increased between 1997 and 2005, figures released today show. The rise occurred 
in people who were not under mental health care and was not found in mental health 
patients. The annual report by the National Confidential Inquiry into Suicide and Homicide 
by People with Mental Illness also found: 

¶ a fall in suicide by mental health patients overall and a continued fall in suicide by in-patients 

¶ suicide following absconding from the ward remains a serious problem 

¶ however, few serious incidents occurred following absconding from secure units 
 
The University of Manchester research, funded by the National Patient Safety Agency, examines suicide and 
homicide data for people with mental illness for England and Wales. The figures relate to 1997-2006 for suicide and 
1997-2005 for homicide. The report found that there had been an increase in the number of homicides committed by 
people with mental illness at the time of the offence from 54 in 1997 to over 70 in 2004 and 2005. There was also a 
rise in the number of homicides by people with schizophrenia ï from 25 in 1997 to 46 in 2004 and an estimated 40 in 
2005.  
 
Professor Louis Appleby, Director of the National Confidential Inquiry into Suicide and Homicide by People with 
Mental Illness, said: ñThere has been an unexplained rise in the number of homicides by people with mental illness 
and we now have to try to understand why this has happened. It is important to emphasise that the increase has not 
occurred in mental health patients. It is also important to keep these findings in perspective. The risk of being a 
victim of homicide in England and Wales is around 1 in 1,000 and the risk of being killed by someone with 
schizophrenia is around 1 in 20,000.ò 
 
The number of patient deaths by suicide has gone down to its lowest level since data collection began in 1997. In 
2006, there were 185 fewer deaths than in 2005. The number of in-patient suicides has continued to fall from a high 
of 219 deaths in 1997 to 141 in 2006. There have been no reports of in-patient deaths using fixed curtain rails since 
2003, following an NHS directive calling for them to be removed from wards. The report also found that the number 
of suicides by patients in the community who have refused treatment or refused further contact with services has 
fallen. However, in the ten years to 2006, there were 469 suicides by patients who had left a ward without 
permission. Most were on an open ward - only five had absconded from a secure psychiatric unit. There were no 
homicides by people who had absconded from a secure unit in the nine years to 2005. 
 

http://www.cqc.org.uk/usingcareservices/healthcare/concernsabouthealthcare/westlondonmentalhealthnhstrust.cfm
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Professor Appleby added: ñFatal incidents following absconding from secure units are rare. A more common event is 
the suicide of a detained patient following absconding from an open ward. Measures to prevent absconding from 
general wards include improvements to the ward environment and greater supervision and control of exits. Overall, 
in-patient suicides are falling twice as fast as suicides in the general population.ò 
 
The report found that there had been an apparent increase in the number of sudden unexplained deaths of 
psychiatric in-patients, although the authors say it is unclear whether this reflects a true increase in numbers or is 
attributable to improved reporting. In the eight years to 2006, there were a total of 338 unexplained deaths, 
equivalent to 42 per year. From 2002-6, 13 deaths occurred within 24 hours of restraint, though the authors point out 
that restraint may not have been the cause. 
 

 National Confidential Inquiry into Suicide and Homicide by People with Mental Illness Annual 
Report 
http://www.medicine.manchester.ac.uk/psychiatry/research/suicide/prevention/nci/inquiryannualreports/AnnualRepor
tJuly2009.pdf 
 

 
 
Jayne Zito: óGrief doesnôt get smallerô, The Times, 29th July 2009 
Jayne Zito devoted years to campaigning for mental health policy reform, after her husband was killed by a mentally 
ill man. She explains why itôs time to step down. Itôs been almost 17 years since Jonathan Zito was attacked and 
killed on a London Tube platform, and bearing in mind that she had known him for barely seven months, one might 
have expected that, perhaps with time, his widow had moved on. But talking about Jonathanôs death is still evidently 
a painful task for Jayne Zito: the tears are never very far away. At one point they are rolling down her cheeks as she 
sits, curled up on the sofa in her living room in Cornwall, where she lives with her two sons, the product of a 
subsequent relationship, now ended.  
 
She worries, she later says in her soft Welsh lilt, that people will ñthink Iôm mad,ò for exhibiting such intense sorrow 
about something that happened so long ago. Partly, one suspects, it was the violence of Jonathanôs death that 
continues to make the events of December 17, 1992, so vivid: he was stabbed three times in the face with a 
screwdriver by a schizophrenic man, Christopher Clunis, on the platform of Finsbury Park Tube station. Jonathan 
hadnôt even made eye contact with his attacker when Clunis, an enormous man ð obese and 6ft 2in ð lurched at 
him from behind. Bystanders would later describe having seen Clunis shortly before the assault ð ñshabbily 
dressedò and of ñunusual appearanceò ð behaving strangely, ñmoving his arms and legs while remaining [otherwise] 
stationary, almost like a danceò. It will never be clear what drew Clunis to Jonathan Zito, but suddenly he was there, 
standing close behind him. Then, with a cry of ñcome on then,ò he reached for the screwdriver he had concealed in 
his clothing and struck his victim fiercely in the face three times, puncturing his eye and penetrating his brain. 
Jonathan never saw it coming. When, a few minutes later, Clunis was arrested (he had leapt on to the train that had 
by then arrived, but the driver had been astute enough to lock the doors), he turned to the police and said: ñIôve killed 
somebody, havenôt I?ò  
 
One of the things that particularly appealed to the press ð it went on to become one of the most reported crimes of 
the 1990s ð was the morbid romantic tragedy of this collision of events: the Zitos were young, attractive and had 
enjoyed a whirlwind romance. They met in Tuscany in 1992 where Jonathan, American by birth, was enrolled on an 
art course. Jayne remembers seeing him for the first time and thinking to herself: ñIôm in trouble hereò (she was going 
out with somebody else at the time). Four months later they were married and living in London and three months 
after that Jayne, then 28, was in Boots picking up the coupleôs wedding photos when she heard the news of 
Jonathanôs attack. She arrived at the hospital where her husband died in her arms. It must have been intensely 
traumatic. Even now she admits that she has since been prone to feel fearful and anxiety-driven: ñHow do I know the 
people I love are safe? People come with baggage, donôt they? I come with baggage: that you might go out the door 
and you might not come back. But it doesnôt dominate my life.ò  
 
Jayne has a clear, youthful and incredibly engaging manner, so it seems characteristic when she refers to her 
husbandôs killer throughout our interview simply as ñChristopherò, even though she has met him only once, at his trial 
for manslaughter on grounds of diminished responsibility at the Old Bailey. She says that she had been bracing 
herself to experience enormous anger but ñwhen I saw him all I felt was sadness because he was so heavily 
medicatedò. On the day that Clunis was convicted and sent to Rampton, a high-security psychiatric hospital, her 
lawyer encouraged Jayne to make a statement which, in its simplicity and obvious compassion for Clunis, captured 
the imagination of waiting reporters.  
 

http://www.medicine.manchester.ac.uk/psychiatry/research/suicide/prevention/nci/inquiryannualreports/AnnualReportJuly2009.pdf
http://www.medicine.manchester.ac.uk/psychiatry/research/suicide/prevention/nci/inquiryannualreports/AnnualReportJuly2009.pdf
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But the press furore, when it came ð mainly in the Daily Mail ð kicked into overdrive only after Jayne had been 
persuaded by her lawyer to demand an inquiry into her husbandôs killing, and its results were published in 1994. ñAll 
the police had told me when Jon died was that he had simply been in the ówrong place at the wrong time,ô that his 
death was an óisolated incident,ô or an óan act of Godô, or whatever,ò she says.  
 
The inquiry, however, established that Jonathanôs death was the culmination of years of erratic behaviour: there 
were 22 violent incidences on 29-year-old Clunisôs record, including attempts to gouge out a patientôs eye, attacks 
on fellow patients and nurses with knives, setting fire to a Bible, various break-ins and an episode where he tried to 
set fire to another patient.  
 
Over the years he had been in and out of eight hospitals, five hostels and two prisons but, in the months leading up 
to Zitoôs death, had been left to languish alone and unsupervised in a bedsit, spiralling helplessly downward into 
another period of extreme, and probably very frightening, mental illness. Just a week before he killed Zito, he had 
attacked a stranger in the face with a screwdriver and attempted to hit his GP. When the police ð too late ð raided 
his bedsit, they found a drawer stuffed full of medication he had never taken.  
 
Of course, all of this made Jayne very, very angry. She felt that she had been lied to by the authorities and founded 
the Zito Trust where she decided to devote her life to campaigning on behalf of victims of similar attacks. ñWhat I 
was trying to say to the Government was ólook, somebody has been violently stabbed to death for no reason 
whatsoeverô,ò says Jayne. ñHe [Clunis] was left in a bedsit to kill someone. My question was, óWhat are you going to 
do about it?ô He was isolated and vulnerable. But the idea that people become ill and could become violent was very 
difficult for mental health professionals.ò This was in the late stages of Care in the Community, one of the biggest 
political changes in the history of the NHS, which accorded the mentally ill the right to appeal against committal.  
 
In the eyes of many newspapers, it was still very controversial legislation, fuelling fears among some people of 
raving lunatics stalking the streets unchecked. As a result some of the tabloids latched on to Jayneôs campaign with 
special vigour. But she is adamant that there was nothing polarising about her campaign: ñThere was some naive 
understanding that our message increased stigmitisation of mental illness.ò  
 
Earlier this year, after almost 16 years as its head, Jayne took the highly unusual step of winding up the trust. Her 
campaigns have been judged to be successful and as a lobbying group the Zito Trust did more than any other to 
influence not only public policy but public opinion. In a sense the battle was between the rights of the patient and the 
rights of the victim and their families to know the truth. Whenever families of victims came to Jayne, she would 
encourage them to go to the press, if only to force the local authorities to release details surrounding the victimôs 
death.  
 
In one particularly horrifying case, the son of one of the families that the trust supported had been butchered in 
prison by his mentally unstable cell mate. ñInquiries at the time were not made public,ò says Jayne. ñIt was all about 
the confidentiality of the patient. My cynicism told me that it was about keeping it under wraps: not to expose, not to 
learn from failure.ò  
 
One of the trustôs objectives was the implementation of the Mental Health Act, which was finally passed in 2007 and 
ensured that patients with ñuntreatable personality disordersò did not escape mental health controls. More 
controversially, the trust also advocated that mental health patients with a history of violence be subject to 
compulsory drug regimes. The introduction of ñcommunity treatment ordersò satisfied this demand. So, in many 
ways, the trust achieved what it had set out to do, which is one of the reasons that it is now being wound up. But 
Jayne is reluctant to take the credit and instead directs me to a passage in one of the handful of psychiatric texts that 
she has gathered for this meeting. It says: ñThe most important event in mental health policy was the death of 
Jonathan Zito.ò  
 
She is still an attractive and likeable woman, if a little vulnerable, and, when she was first catapulted into the 
headlines in her late twenties, she was the spit, at a distance, of a young Diana, Princess of Wales (an article written 
at the time in the Evening Standard describes has as ñbeautiful, tanned and with long blonde hairò). By contrast, as it 
would often be heavily implied in the papers in those less politically-correct days, Clunis was black, dangerous, the 
epitome of everything that middle-class Britain feared might be lurking on the streets late at night. This contrast 
made a compelling read and helped to stoke the fearful imaginations of the public.  
 
Does she think that the headlines helped her cause? ñA lot of the publicity was very sensationalist but as an 
organisation it was necessary because I was left with a dead husband with no answer to the question, óWhy?ô I make 
no apology for the publicity it generated. You have somebody who is extremely ill and they are deteriorating ð what 
are we going to do about it? If it was physical and your symptoms were acute you would get help but practitioners 
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were saying óitôs not our problemô. [Clunis] said in a community team meeting: óI am going to stab someone in the 
eyeô. If he had been arrested the week before, then Jonathan wouldnôt have died and Christopher wouldnôt have 
ended up in Rampton.ò  
 
But isnôt there a possibility that her campaigning had a detrimental effect on Clunisôs life? This, she concedes, may 
be true and she worries about that. ñPerhaps he spent longer in hospital because of all the campaigning, that heôs 
become a victim by default because of our campaign. I donôt know what would have happened if we hadnôt 
campaigned ... He has been in hospital for a very long time. I hear through the grapevine that heôs doing well, 
responding to treatment.ò  
 
In March it emerged that his psychiatrists at Rampton had decided that Clunis could be downgraded to a medium 
secure unit, a development that The Sun eagerly picked up and ran as an article entitled, ñZitoôs 18st crazed killer to 
ógo freeô,ò claiming that ñJonathanôs anguished widow Jayne was too upset to commentò. Now she says: ñI would be 
concerned if they discharged him and the level of risk that he would pose. I know itôs a huge thing to say but I also 
feel sad for him. We both started on this journey in our twenties ð weôre both middle-aged now.ò  
 
Ironically, it was also because Clunis was black that some members of the healthcare profession had apparently 
been reluctant to identify him as a schizophrenic, lest he be stereotyped. And, clearly, there is something horrific 
about the idea that he and others like him were left to founder on their own, unmonitored, at risk to the public and 
themselves. At the time of Zitoôs death, Jayne says: ñMany [mental health patients] had been discharged and were 
not taking their medication. ð nobody knew whether they were taking it or not.ò  
 
Jayne is now 43 years old, ñmiddle-agedò as she keeps saying. Sheôs been appointed an OBE for her campaigning 
work and, now the charity has been wound up, is training to be a counsellor. Her husbandôs death, she says, had 
incalculably profound repercussions for her: ñThe ripple effect is far-reaching.ò She remembers a Daily Mail, ñbefore 
and afterò feature: ñI looked like an old woman. They used a wedding photograph and then one of me bereft. I looked 
bloody awful. I became fearful in some circumstances: you could put me on a platform with the Prime Minister and it 
didnôt faze me. But in other areas I was very anxious.ò  
 
Is she still in love with Jon? ñFor a long time I was still in love with Jon and having a relationship with Jon. It was 
almost like I remained his wife while he was dead. If I ever felt sad . . . I still feel that. Itôs taken a long time to have a 
separation from him. You know when somebodyôs dead, theyôre not here, but you can have an unconscious 
relationship, like if your parents are dead. Grief doesnôt get smaller but your life gets bigger.ò  
 
Her grief, of course, is understandable, after such a brief and passionate courtship. But she says that she never 
became naively obsessed with the unfulfilled promise of that relationship: ñIôm quite realistic about relationships and 
successful relationships and longevity. I mean, Iôve been through a few myself. Iôm not naive, I was 28 and we were 
starting out as a couple . . . we might have only lasted 12 months. I donôt really know how good I am at relationships. 
Iôm not someone who has had long and healthy ones.ò Wasnôt the memory of Jon, the pivotal role he still played in 
her life long after his death, an impediment to her subsequent relationships? Didnôt her boyfriends mind? Itôs hard to 
tell. She admits that ñJon was in our livesò during her relationship with the father of her two sons, a fact that might 
have lead to the demise of that union but ñI donôt want it dominating my lifeò. Fair enough. Nevertheless, after all 
these years her surname remains Zito.  
 
One wonders how Jonathanôs family reacted to Jayneôs campaign and it is interesting that she hasnôt ð for reasons 
she feels it would be unfair to them to discuss ð spoken to them since 1995. Jonathanôs brother, who was with him 
on the day of the attack, fresh off a plane from America, never went into detail about what happened, one of the 
reasons, she says, that she began digging for information. ñJon was quite private and so were his family. Jonôs 
brother never talked to me about it. The only thing I remember him saying was: óHe just came from nowhere, Jayne.ô 
Perhaps heôs never been able to talk about it.ò Perhaps also, the Zitos wanted to draw a line under the death: to 
grieve and then to move on. Possibly they wanted their daughter-in-law to do the same, but Jayne says that she 
feels it would be unfair to speculate as to why they have drifted apart. ñI think they made a decision that they didnôt 
want to keep in touch with me for their own personal reasons.ò  
 
I suspect that the hardest thing for Jayne, or anybody involved in the case, to come to terms with is the sheer futility 
of it all: the strong element of happenstance that will never adequately explain why Clunis and Zito were destined to 
meet with such tragic consequences on that Tube platform so many years ago. ñIt was a waste of everybodyôs 
potential: mine, Jonôs, Christopherôs,ò says Jayne. ñWe have come as a package, havenôt we? Christopher: 
overweight, extremely ill. Jonathan Zito marrying a blonde in Tuscany. Stories are made of this. I think that the 
package of the three of us made a very good story. Youôve got to say that if I had been 45 and middle aged, it 
wouldnôt have courted the publicity.ò 
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Dave Sheppard has been a full time independent trainer since 1992, providing training 
throughout England and Wales on all aspects of mental health law and practice, for NHS 
Trusts, Local Authorities, independent hospitals and voluntary organisations. 
 

Dave Sheppard Associates consists of a body of highly competent and knowledgeable 

professionals, all well-respected in their fields, who are also experienced trainers.  
By bringing together some of the countryôs best mental health trainers, we are able to draw 
on a broad spectrum of knowledge, skills and experience, in providing training on a wide 
range of subjects related to the delivery of mental health services.  

 
DSA has built up a solid reputation for providing training that is: 
¶ up to date - including the impact of the European Convention of Human Rights and 

Human Rights Act 1998, as well as domestic case law; 

¶ incorporating latest issues, publications (inc. inquiries following homicide) and 
research; 

¶ flexible in response to the requirements of individual organisations 

¶ innovative and varied in terms of presentation 

¶ supported by comprehensive notes; and 

¶ excellent value for money. 
 

Other services include:  
Independent mental health inquiries; panel member; consultancy 
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